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Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are listed in the 
first FEDERAL REGISTER issue of each 
week. 


ADMINISTRATIVE CONFERENCE OF 
THE UNITED STATES 


1 CFR Part 305 


Recommendations of the 
Administrative Conference Regarding 
Administrative Practice and Procedure 


AGENCY: Administrative Conference of 
the United States. 


ACTION: Recommendations. 


SUMMARY: The Administrative 
Conference of the United States adopted 
four recommendations at its Forty- 
Second Plenary Session. 

Recommendation 90-5, Federal 
Agency Electronic Records Management 
and Archives, addresses legal and 
management issues arising from the 
increasing use of electronic media for 
use and storage of agency records. It 
suggests that, in general, the rules 
governing retention and public 
accessibility of records should depend 
on the content of the records rather than 
the format of their storage. Agencies are 
advised that development of better 
standards for information exchange is 
the key to avoiding impairment of long- 
term access to records through 
technological obsolescence. The 
recommendation urges the National 
Archives and Records Administration to 
take a more active role in development 
and implementation of standards for 
text, database, and other forms of 
electronic records. 

Recommendation 90-6, Use of 
Simplified Proceedings in Enforcement 
Actions Before the Occupational Safety 
and Health Review Commission, 
addresses changes that the Department 
of Labor and the Occupational Safety 
and Health Review Commission should 
make to increase use of “simplified 
proceedings” in enforcement actions 
before OSHRC. These simplified 
processes, which involve no right to 


discovery and informal hearings, have 


been underutilized since their creation 
in the early 1980s, largely because both 
parties’ consent is required. The 
Department of Labor is encouraged to 
experiment with, and to develop criteria 
for, using these simplified procedures. 
OSHRC is encouraged, on the other 
hand, to modify slightly its simplified 
proceedings to permit short form 
pleadings and limited discovery in some 
expedited cases to provide more 
information to the Department for 
reaching a decision to participate in 
simplified proceedings. OSHRC and 
OSHA are both encouraged to develop 
rules or policies tailored to handling 
cases involving pro se parties. 
Recommendation 90-7, Administrative 
Responses to Congressional Demands 
for Sensitive Information, urges 
Congress and the President to create an 
on-going process for negotiating 
conditions under which sensitive 
information is disclosed to or withheld 
from Congress. Sensitive information is 
defined by the recommendation as 
information whose public disclosure 
could compromise the capacity of the 
executive to discharge its constitutional 
and statutory responsibilities. 
Recommendation 90-7 urges Counsel of 
both Houses of Congress and the Office 
of Legal Counsel in the Department of 
Justice to retain information concerning 
the informal resolution of disputes. In 
addition, Congress should consider 
establishing new procedures for 
resolving impasses over congressional 
access to agency information. 
Recommendation 90-8, Rulemaking 
and Policymaking in the Medicaid 
Program, urges the Health Care 
Financing Administration (HCFAj to 
promptly issue rules, policies, and other 
guidance implementing program changes 
and to give priority to changes that 
Congress has identified for prompt 
implementation or for which agency 
guidance is particularly necessary. 
Recommendation 90-8 further urges 
HCFA not to penalize states where they 
are required by statute to implement 
legislative changes with or without 
HCFA guidance and where they have 
acted on a reasonable interpretation of 
the statute. In addition, where HCFA 
issues rules, policies, or other guidance 
resulting in a program change, it should 
provide states a reasonable grace period 
to comply with the change, unless the 
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guidance only tracks existing statutory 
language. 

Recommendation 90-8 urges Congress 
to seek ways to simplify and clarify 
program requirements pertaining to 
eligibility, scope of benefits, and 
payment to states and providers. 
Congress should also avoid reliance on 
last-minute budget reconciliation 
negotiations to make major Medicaid 
program changes. Congress should 
consider whether establishing statutory 
deadlines for impiementing legislative 
changes allow HCFA and states 
adequate time to promulgate requisite 
rules and policies. 

Recommendations of the 
Administrative Conference are 
published in full text in the Federal 
Register upon adoption. Complete lists 
of recommendations and statements, 
together with the texts of those deemed 
to be of continuing interest, are 
published in the Code of Federal 
Regulations (1 CFR Parts 305 and 310). 


partes: Effective date: December 28, 
1990. These recommendations and 
statement were adopted December 17- 
18, 1990, and issued December 21, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Cari Votava, Information Officer, or 
Jeffrey S. Lubbers, Research Director, 
(202-254-7065). 

SUPPLEMENTARY INFORMATION: The 
Administrative Conference of the United 
States was established by the 
Administrative Conference Act, 5 U.S.C. 
571-576. The Conference studies the 
efficiency, adequacy, and fairness of the 
administrative procedures used by 
federal agencies in carrying out 
administrative programs, and makes 
recommendations for improvements to 
the agencies, collectively or 
individually, and to the President, 
Congress, and the Judicial Conference of 
the United States (5 U.S.C. 574(1)). 


At its Forty-Second Plenary Session, 
held December 17-18, 1990, the 
Assembly of the Administrative 
Conference of the United States adopted 
four recommendations, the texts of 
which are set out below. The texts of 
recommendations will be transmitted to 
the affected agencies and, if so directed, 
to the Congress of the United States. 
The Administrative Conference of the 
United States has advisory powers only, 
and the decision on whether to 
implement the recommendations must 





53270 . 


be made-by each body to which the 
various recommendations are directed. 
The transcript of the Plenary Session 
will be available for public inspection at 
the Conference's offices at Suite 500, 
2120 L Street NW., Washington, DC. 


List of Subjects in 1 CFR Part 305 


Administrative practice and 
procedure. 


PART 305—RECOMMENDATIONS OF 
THE ADMINISTRATIVE CONFERENCE 
OF THE UNITED STATES 


1. The authority citation for part 305 
continues to read as follows: 


Authority: 5 U.S.C. 571-576. 


2. The table of contents to part 305 of 
title 1 CFR is amended to add the 
following new sections: 


Sec. 

305.90-5 Federal Agency Electronic Records 
Management and Archives 
(Recommendation No. 90-5). 

305.90-6 Use of Simplified Proceedings in 
Enforcement Actions Before the 
Occupational Safety and Health Review 
Commission (Recommendation No. 90-6). 

305.90-7. Administrative Responses to 
Congressional Demands for Sensitive 
Information (Recommendation No. 90-7). 

305.90-8 Rulemaking and Policymaking in 
the Medicaid Program (Recommendation 

- No. 90-8). 


3. New §§ 305.90-5 through 305.90-8 
are added to part 305, to read as follows: 


§305.32-5 Federal Agency Electronic 
Records Management and Archives 
(Recommendation 90-5). 


Federal agencies increasingly create, use, 
and store records in electronic rather than 
paper form. As this occurs, legal requirements 
and management efforts designed for paper 
records become progressively less 
satisfactory to ensure an adequate legal and 
historical record of government ” 
decisionmaking. Administrative Conference 
Recommendation 88-10 and the 
accompanying report addressed electronic 
acquisition of information and public access 
to and dissemination of electronic 
information. These recommendations 
complement Recommendation 88-10, and are 
not intended to amend that 
recommendation.' They focus on internal 


1 These recommendations do not address such 
important issues as protection of trade secrets or 
privileged commercial information, invasion of 
persona! priv2cy, or the need for Congress and 
agencies to consider allocating budgetary resources. 
Nor do the adddress computer security issues, 
which constitute an important, complex and 
specialized subject deserving independent 
consideration. Nothing is these recommendations is 
intended to diminish access to agency records 
through depository libraries. 


agency electronic records management, 
affecting long-term accessibility of public 
records through the National Archives. They 
are intended to make agencies sensitive to 
the issues involved. 

Recommendation 1(a) parallels part A of 
Recommendation 88-10. It starts with the 
premise that the basic policy balances have 
already been struck and does not seek to 
reopen them. Existing policy reflected in the 
records statutes * and in National Archives 
and Records Administration (NARA) and 
General Services Administration regulations 
and guidelines should be applied to the new 
electronic formats, with the objective that 
changing from paper to electronic media 
should not diminish the historical record of 
the government or its accessibility. There are 
some instances in which a rule designed for 
paper information, when applied to electronic 
information, may produce significant 
differences in result. In other instances, 
electronic formats present entirely new 
issues for records management, as with 
relational databases,* whose coz:tent is 
constantly changing, and whose use is 
different in character from traditional 
documents. In these instances, NARA and 
other agencies should identify explicitly the 
records management and records 
preservation issues presented and seek to 
resolve them in accordance with the basis 
purposes of a government-wide records 
management and archives system. The 
recommendation is not intended to 
discourage agencies from taking advantage of 
an enhanced ability to preserve additional 
records that may result from technological 
change. 

Recommendation 1(a) also states that shifts 
toward electronic formats should not have 
the effect of changing the substantive legal 
rules or the opportunity for, or scope of, 
judicial review. This means that the evolution 
of rules concerning standing to enforce the 
requirements, and of the relationship 
between the Freedom of Information Act and 
the records statutes should continue, and that 
agency treatment of records in electronic 
formats should be subject to the same 
scrutiny as is applied to records in paper 
formats having the same content. In sum, the 
guiding principle should be that the content 
of the record, and not the format of its 
storage, should control the rules governing its 
retention and accessibility. 

Recommendations 1(b) and 1(c) extend the 
basic principle of Recommendation 1(a) to 
public access. Electronic information formats 
have the potential to permit enhanced public 
access even as the volume of information 
grows, because of the potential for better 
indexes that are computer searchable and the 
possibility of free-text search. However, a 
great threat to long-term public access to 
electronic information formats is 


2 See, for example, the Federal Records Act and 
related statutes in 44 U.S.C. chaps. 21, 22, 29, 31, 33 
(1988). 

3 A “relational database” is composed of separate 
tables from which are extracted and presented to a 
user as though they came from one database. A 
relational database is sometimes also a 
“distributed” database, meaning that it is made up 
of tables physically located at different places on a 
network. 
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technological obsolescence, the possibility 
that, by the time someone wants to read 
information stored on electronic media the 
information will not be available. This threat 
must be avoided—not by refusing to accept 
electronic information formats, but by 
working to develop and adopt standards for 
information exchange. Such standards must 
also accommodate newer more sophisticated 
document and database structures such as 
hypertext—or other compound documents 
composed of graphical, audio, and video, as 
well as textual components—and relational 
distributed databases. Otherwise, solutions 
to technological obsolescence will 
themselves become obsolete as agencies 
adopt future technologies. 

Recommendation 1(d) urges that records 
managers and archivists avoid archival 
practices that impair the use of electronic 
information technology in carrying out the 
agencies’ programmatic activities. For 
example, it might not necessarily serve the 
public interest to prohibit stand-alone 
microcomputers on the grounds that records 
management functions can be accomplished 
with greater effectiveness on time sharing or 
other network systems. 

Recommendation 1(e) encourages agencies 
to coordinate their use and development of 
electronic record-keeping technology and 
standards with the private sector to the 
fullest extend possible, and to avoid 
technologies and standards that, because of 
proprietary restraints or other limitations, 
would impede access to agency information 
and transfer to the National Archives. 

Recommendation 2 addresses problems 
relating to preservation of the electronic 
records of agencies and commissions that are 
established on a temporary basis. 

Recommendation 3 urges that NARA take a 
more active role in showing agencies how to 
harmonize records preservation objectives 
with agency modernization, and in exploring 
standards that can mitigate potential 
problems of incompatibility and technological 
obsolescence. While NARA’s reluctance to 
adopt document transfer or database transfer 
standards that do not have an established 
commercial base is appropriate, NARA 
should also take the initiative in promoting 
the development of appropriate standards 
through private standard-setting 
organizations,* and should encourage 
agencies to make use of available commercial 
products embracing the most promising 
standards. 

Agencies also need guidance with respect 
to questions relating to admissibility of 
electronic records as evidence and other 
reliability issues.5 The Conference 
encourages the Department of Justice and the 
Office of Management and Budget to 
expedite their current efforts in this regard.® 


* See ACUS Recommendations 78-4, Federal 
Agency Interaction with Private Standard-Setting 
Organizations in Health and Safety Regulation, 1 
CFR 305.78-4. 

5 Legal issues relating to reliability include 
signature requirements and contract documentation. 
See, for example, the federal statutory counterpart 
to the Statute of Frauds, 31 U.S.C. 1501. 

6 The Conference is prepared to work with the 
Department of Justice and the Office of 

Continued 
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In carrying out these recommendations, 
agencies are reminded to comply with the 
Federal Information Processing Standards.” 


Recommendation 


1. Federal agencies, including those 
responsible for archival and records 
policy, should ensure that: 

(a) Changes in the technology of 
record-keeping, including the use of 
electronic systems in creating records 
and the transfer of records from paper to 
electronic formats, do not (i) alter the 

_criteria for identifying materia} to be 
retained as a temporary or permanent 
record for eventual transfer to the 
National Archives, (ii) have the effect of 
altering the opportunity for, or scope of, 
judicial review of agency compliance 
with records law, or (iii) otherwise alter 
the substance of records law; 

(b} Changes in the format of agency 
information from paper to existing and 
future electronic media do not reduce 
the accessibility of information to the 
public; 

(c) Accessibility is not degraded by 
technological obsolescence of electronic 
formats; 

(d) Policies and procedures aimed at 
enhancing records management 
complement and, in any event, do not 
impair the utility of information systems 
for the performance of agency missions; 
and 

(e) Maximum use is made of generally 
available technology and, whenever 
feasible, that agencies conform to 
standards that are widely agreed to and 
in use in the private sector. 

2. Temporary agencies and 
commissions should, in consultation 
with the National Archives and Records 
Administration (NARA), manage their 
electronic record-keeping (consistent 
with the agency's mission) in such a 
way as to ease the transfer and 
preservation of their records upon the 
agency’s dissolution. 

3. NARA should promote the 
development and implementation of 
standards for text, database, and other 
forms of electronic records, and should 
seek out opportunities for pilot and 
demonstration projects, covering 
candidates for standards for text and 
database information that can ensure 
the transferability of such information 
from agencies to NARA and ensure 
long-term accessibility to the public. 


Management and Budget to provide appropriate 
guidance for agencies. 

7 “FIPS” ee ee 
Institute of Standards and Technology after 
approval by the Secretary of Commerce, pursuant to 
section 111(d} of the Federal Preperty and 
Administrative Services Act of 1949, as amended by 
the Computer Security Act of 1967, Public Law 100- 
235. 


NARA and the White House Office of 
Administration should-develop concepts 
for a turnkey presidential records 
system that could go to a presidential 
library along with electronic 
presidential records, providing 
immediate public access to records to 
which access is permissible. 


si 305.90-6 Use of Simplified 

in Enforcement Actions Before the 
Occupational! Safety and Health Review 
Commission (Recommendation 90-6). 

The Occupational Safety and Health 
Commission OSHRC} is an independent 
agency charged with adjudicating contested 
citations and penalties brought against 
employers by the Occupational Safety and 
Health Administration of the Department of 
Labor (Labor). Labor is responsible for 
promulgating substantive safety and health 
standards, conducting workplace inspections 
and investigations, and prosecuting contested 
cases before administrative law judges (ALJs) 
at OSHRC. If an inspection discloses alleged 
violations, a citation describing the violation 
is issued along with a notice of proposed 
penalties. An employer who disagrees with a 
citation or proposed penalty can file, within 
15 days of receipt, a simple notice of contest. 
Ordinarily, Department of Labor lawyers 
must respond to the notice of contest with a 
relatively detailed complaint, and employers 
must set forth allegations of facts which 
serve as the basis for affirmative defenses. 
The case is then handled through a litigation 
process that provides for discovery, motion 
practice, formal hearings governed by the 
Federal Rules of Evidence,* and written 
opinions. 

OSHRC also offers parties another path, 
that of “simplified proceedings” which 
modify significantly the litigation process.” 
There are no pleadings; pre-hearing discovery 
and motion practice are expressly 
discouraged; and interlocutory appeals of an 
AL]’s ruling are not permitted. In lieu of pre- 
hearing discovery, the parties are required to 
engage in discussions with a goal of 
addressing settlement, narrowing issues in 
dispute, and developing an agreed statement 
of issues and facts. These unstructured 
discussions are supposed to occur within a 
reasonable time before a “conference/ 
hearing,” a hybrid procedure divided into two 
phases—a conference that can often operate 
as a dispute resolution tool and then an 
informal hearing that normally takes place on 
the same day. Under current OSHRC rules, 
any other party may request a simplified 
proceeding (subject to certain subject-matter 
limits} within 10 days after a notice of 
docketing is received, and any other party may 
veto use of the device. The vast majority of 


1 29 CFR 2200.71 (1989). ’ 

® 29 CFR 2200.202-.211 (1939}. In addition, 
OSHRC’s regulations provide for use of settlement 
judge procedures, 29 CFR 2200.101 et seq. A recent 
study for the Conference also examined OSHRC’s 
use of this technique and concluded that OSHRC’s 
procedures in this regard were consistent with 
Conference Recommendation 86-5, Agency Use of 
Settlement Judges, 1 CFR 305.88-5 (1990}. Nothing 
contained herein is intended to detract from that 
recommendation. 


eae ~ simplified come 
with the 

om of Labor historically vetoing 

most = a requests. Evidence eee 

that where the simplified proceedings are 

agreed to—5% or less of OSHRC’s national 

caseload—settlements are common. 
While the basic concept of simplified . 

proceedings is hardly controversial, putting it 

into practice has been. Several commentators 


authority for deciding whether to use them. 
Others caution that agreeing to use simplified 
proceedings could involve surrender of 
meaningful procedural rights at a point early 
in the case when one or more parties may be 
unaware of al! the issues or evidence likely to 
be implicated. Some maintain that simplified 
proceedings are redundant since, in practice, 
they are not so different from the procedures 
that knowledgeable parties before OSHRC 
sometimes work out informally. 

The Conference does not now take a 
position on these issues, or on the 
effectiveness of current OSHRC procedures.* 
Major shifts in the structure of OSHRC 
simplified proceedings would themselves give 
rise to new uncertainties and difficulties of 
implementation. They should be undertaken 
only after careful analysis of ihe procedural, 
legal, policy, and practical implications. In 
the meantime, the Conference urges the 
Department of Labor and OSHRC to take 
steps to expand the use and effectiveness of 
simplified proceedings, especially those 
involving pro se respondents, as stated in the 
following recommendation. 


Recommendation 


1. The Occupational Safety and 
Health Administration (OSHRC} and the 
Department of Labor should develop 
rule or policies tailored to handling 
cases involving pro se parties of limited 
means in simple cases involving few 
alleged violations and low penalties. 
The Department of Labor should 
experiment selectively with the OSHRC 
has characterized as “simplified 
proceedings” in order to gain a broader 
base of experience and to obtain a 
clearer picture of the kinds of cases 
suitable for those proceedings. 
Department of Labor attorneys should 
adopt a policy of promptly initiating 
discussions with pro se parties in an 
effort to narrow issues or resolve 
disputed matters. The Department 
should develop a set of criteria to assist 
its attorneys in deciding whether to 
request, or agree to requests seeking, 
use of simplified OSHRC 
and the Department should also develop 
simplified paperwork, special pro se 


3 The aforementioned study focused only on 
operation of settlement judge and simplified 
proceedings in certain cases before OSHRC. Further 
study may be useful to explore the operation of 
OSHRG's current adjudication procedures, including 
relevant structural and policy issues. 
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form answers and other documents, and 
other procedures to inform pro se parties 
more fully and thus enhance use of 
simplified proceedings. 

2. OSHRC should modify its simplified 
proceedings to encourage parties to 
make greater use of them. For example, 
OSHRC should facilitate exchanges of 
information via-short-form or oral 
pleadings and limited discovery in some 
cases. OSHRC should also take steps to 
ensure that its administrative law judges 
(ALJs) regularly enforce its rule ¢ 
requiring parties in simplified 
proceedings to discuss simplification 
and settlement. 


3. OSHRC should continue the 
simplification of its procedures after 
study of the relevant issues and 
consultation with representatives of all 
affected interests, including the 
Department of Labor, employer 
associations, relevant bar committees, 
and unions. The objective should be 
greater use of the pre-hearing 
conference through involvement of the 
presiding judge in the case. Pre-hearing 
conferences could result in settlement of 
all matters in controversy or an 
identification of those issues still 
requiring a hearing. If a hearing is found 
necessary, it should follow immediately 
and should be held before the AL] who 
has identified in issues in controversy. 


§ 305.90-7 Administrative Responses to 
Congressional Demands for Sensitive 
information (Recommendation 90-7). 


The routine sharing of information between 
congressional committees and administrative 
agencies constitutes one of the most 
important interactions between the political 
branches of our national government. The 
process of exchanging information affects the 
ability of the executive and legislative 
branches to carry out their constitutionally 
assigned tasks. The quality of Congress's 
legislative and oversight work often depends 
on agency information. The control of the 
disclosure of sensitive information also 
affects the executive's ability to fulfill its 
functions. 

The Constitution of the United States 
operates only loosely as a set of restraints on 
the behavior of the political branches in 
disputes over information. Because it does 
not expressly acknowledge a congressional 
entitlement to information or an executive 
prerogative to withhold information, the 
Constitution provides less a set of clearly 
understood rules than a framework within 
which each branch articulates its asserted 
right to demand or withhold information. 

The judicial view regarding disputes over 
sensitive information between the political 
branches, as distilled from a very few 
opinions, respects elements of the views of 
both branches. While several cases imply 


* 29 CFR 2200.206 (1989). 


what the Supreme Court's view might be,' 
there is no Supreme Court adjudication of 
any executive privilege dispute with _ 
Congress. Consequently, there is no opinion 
that resolves the principled contentions that 
such disputes involve. : 

By all accounts, most congressional 
demands for information are handled without 
confrontation, and it is clear that agencies 
generally respond to requests by providing 
whatever information Congress is seeking. 
Moreover, the branches do have a strong and 
continuing interest in the success of their 
overall relationship, despite an institutional 
competitiveness that is augmented when the 
two branches are controlled by different 
parties. Nevertheless, serious contentious 
cases do arise, especially in areas of great 
concern to the public, and improved 
mechanisms for resolving auch disputes 
would benefit both political branches, as well 
as the courts, which shy away from 
involvement in such cases. 

An understanding of the several factors 
that may affect the outcome of particular 
demands as well as the process by which a 
resolution is achieved is required if 
improvements are to be recommended for 
resolving information disputes in a way that 
enables both branches optimally to fulfill 
their constitutional functions. One major 
factor affecting the successful navigation of a 
dispute is the perceived stakes or interests of 
each branch. What is at stake for Congress is 
usually the performance of one of its primary 
functions. These include routine oversight, 
the contemplation of possible legislation, the 
review of nominations requiring the advice 
and consent of the Senate, or the 
investigation of possible official wrongdoing. 
The executive's desire to control the 
dissemination of information is likely to 
result also from a predictable set of concerns. 
These include protecting national defense 
and foreign policy secrets, protecting trade 
secrets or confidential commercial or 
financial information, protecting the candor 
of presidential communications or 
intrabranch policy deliberations, preventing 
unwarranted invasions of personal privacy, 
whether of government officials, employees, 
or private persons, and protecting the 
integrity of law enforcement investigations 
and proceedings. In some cases, the 
executive may regard such information as 
sensitive, meaning that its disclosure could 
compromise the capacity of the executive 
branch to discharge its constitutional or 
statutory responsibilities. Disputes over 
information often have a purely political basis 
as well. Congress may seek information in an 
effort to gain particular political advantage; 
the executive may seek to withhold such 
information to cover up mistakes. 

The prospects for a nonconfrontational 
resolution are good if the branches perceive 


1 See U.S. v. Nixon, 418 U.S. 683 (1974) which held 
that the executive has a constitionally based 
privilege to withhold information, the release of 
which would impede the performance of executive 
branch responsibilities. See also McGrain v. 
Daugherty, 273 U.S. 135 (1927) which recognized a 
constitutionally implied power of congressional 
investigation and said further that Congress need 
not have before it a specific legislative. purpose in 
order to trigger its investigative authority. 
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that a particular dispute boils down to a 
contest only between Congress's ability to 
fulfill one of its primary missions and the 
executive's ability to protect one of the 
routine concerns mentioned, rather than a 
fundamental readjustment in the institutional 
power of each branch in relation to the other. 
Accommodation is possible in such a 
situation because several intermediate 
arrangements exist between complete 
disclosure or complete non-disclosure that 
allow for a balance of the branches’ 
competing interests. 

Among the intermediate arrangements 
available for settlement of a dispute are: (1) 
The release of information by the executive 
in timed stages that allow it to conclude a 
law enforcement investigation or 
policymaking process without premature 
scrutiny; (2) the release of information under 
protective conditions ranging from Congress's 
promise to maintain confidentiality to 
congressional inspection of the materials 
required while they remain in executive 
custody; (3) the release of requested 
information in expurgated or redacted form; 
or (4) the release of the requested information 
in the form of prepared summaries. 

Important, however, to the resolution of 
disputes along these lines is the formation of 
a new operational process or arrangement. 
Under this arrangement, each branch would 
retain the formal authority to assert in legal 
proceedings what it believes to be its 
constitutional prerogatives concerning the 
control of information. At the same time, the 
arrangement would contain agreements 
aimed at steering negotiations away from 
categorical questions of prerogative and 
toward the pragmatic resolution of immediate 
disputes. Toward that end, an arrangement 
should specify at least those interests in the 
control of the information that each branch 
could invoke in negotiations, a commitment 
to invoke those interests in highly specific 
terms should disputes arise, and a 
commitment to explore in negotiation how 
the interests of each branch would be 
advanced or harmed in the particular dispute 
by the use of various compromise strategies 
attempted in the past. 

The scope of the new arrangement should 
include both executive and independent 
agencies. There is nothing in the 
constitutional relationship—as distinguished 
from the statutory relationship—between 
administrative agencies and either Congress 
or the President that suggests that labeling an 
agency as executive or independent yields 
greater or lesser authority for the President to 
control agency information or greater or 
lesser authority for Congress to demand 
information. In addition, the arguments for 
and against the sharing of information do not 
vary depending on the structure of the agency 
that holds the information. 

Congress might also consider placing in 
one office the responsibility of coordinating 
the negotiation of disputes with the executive 
over information. This would be akin to the 
practice of the executive branch with respect 
to the Office of Legal Counsel at the 
Department of Justice which stores 
information regarding the resolution of 
disputes and provides counsel to agencies 





embrailed in disclosure disputes. At a 
minimum, Congress ought to more:regularly 
familiarize its members with the information 
and counsel that the Office of Senate Legal 
Counsel and the General-Counsel to the Clerk 
of the House-of Representatives can provide 
to committees that are engaged in disputes 
over information. Congress should consider 
alternative means for resolving particularly 
controversial cases in addition to the current 
criminal contempt procedures. Alternatives 
could range from third-party mediation to 
referral to other agencies or to less draconian 
judicial procedures. 

Recommendation 


1.:Congress and the President should 
create an on-going process for 
negotiating the conditions under which 
sensitive information ? in the agencies 
should be disclosed to or withheld from 
Congress. 

2. This operational arrangement 
should seek to achieve improved 
cooperation and relations between the 
executive and Congress. Specifically, 
the executive should respect Congress‘s 
legitimate legislative and oversight 
interests, including the pressure of time 
and the need to have information 
immediately available. In return, 
Congress should respect the executive's 
legitimate interests including, for 
example, protection of confidentiality in 
matters pertaining to presidential 
communications, national security, civil 
and criminal law enforcement, personal 
privacy and commercial confidentiality, 
and the free-flow of staff advice that 
might be inhibited by outside scrutiny of 
deliberative documents. However, both 
branches should invoke these interests 
only. in highly specific terms and should 
commit themselves to explore in 
negotiation how the interests of the 
branches could be reconciled. In 
designing this arrangement, Congress 
and the executive should consider 
adding mechanisms for dispute 
resolution beyond the negotiations and 
discussions that currently take place. 

3. Such an arrangement need not 
require legislation, but should be 
memorialized in some fashion. Counsel 
of beth Houses of Congress and the 
Office of Legal Counsel in the 
Department of Justice should retain 
information concerning the informal 
resolution of disclosure disputes. 
Appropriate consideration should also 
be given to roles these Counsel can play 
as sources of advice regarding disputes 
over sensitive information. 

4. In addition, Congress should 
consider establishing procedures for 
resolving impasses over congressional 


* Sensitive information is defined as information 
whose public disclosure could compromise the 
capacity of the executive to discharge its 
constitutional or statutory responsibilities. 
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access to sensitive agency information 
which could be invoked to help resolve 
exceptional cases as an alternative to 
contempt proceedings. . 

5. No general distinction should. be 
made between executive and 
independent agencies for the treatment 
of contested information for resolving . 
disputes over sensitive information. 


§ 305.90-8 Rulemaking and Policymaking 
in the Medicaid Program (Recommendation 
90-8). 


The Medicaid program is a joint federal/ 
state health and long term care insurance 
program for eligible poor persons in the 
United States.’ The Health Care Financing 
Administration (HCFA), in the Department of 
Health and Humen Services (HHS), 
administers the Medicaid program at the 
federal level. The states have primary 
responsibility for implementing the Medicaid 
program. To participate in the Medicaid 
program and receive federal financial 
participation in state Medicaid expenditures, 
states must submit a plan to HCFA detailing 
how the state will comply with federal 
statutory and regulatory requirements in the 
design and implementation of its Medicaid 
program. The relationship between HCFA 
and the states in the administration of 
Medicaid has been complicated in recent 
years by the volume and complexity of 
congressionally-mandated program changes 
and HCFA's reluctance or inability to 
promulgate implementing regulations, 
policies, or other guidance in a timely 
manner. This recommendation addresses the 
relationship between Congress, HCFA and 
the states in the administration of the 
Medicaid program and, in particular, suggests 
changes to promote a more effective 
rulemaking and policymaking process and 
more efficient implementation of rules and 
policies. 

Since 1981, Congress has almost annually 
made a large number of changes in the 
Medicaid program. Of primary concern is that 
Congress, in annual budget legislation (often 
in the last days of a session), has either made 
the expansion of benefits effective regardless 
of whether or not HCFA promulgates 
implementing regulations or other guidance 
by a certain date or has made the expansion 


3 An example worth consideration might be a 
declaratory judgment procedure that could be 
invoked by Congress or the agency after the 
exhaustion of informal means—such as negotiations 
between the congressional committee !eadeyship 
and the agency head—for resolving disputes in 
which some type of adjudication appears 
unavoidable. (To avoid constitutional problems, ard 
any action brought by an agency under this 
propose! should be filed against the congressional 
employee who served the subpoena in question.) In 
addition, particularly controversial cases might be 
referred for resolution to in camera paneis 
consisting of retired federal judges, members of 
Congress, or executive branch officials. Other 
disputes might be avoided by designating an isste 
of controversy for study by the General Atcounting 
Office. 

’ Social Security Amendments of 1965, Pub. L. No. 
89-97, 79 Stat: 286 (codified as amerided. as 42 U.S.C. 
1396-1396s (1982 & Supp. V 1987). 


effective immediately.? These provisions 
place a great burden on HCFA to issue rules, 
policies, or other guidance at an accelerated 
pace and, due to this time pressure, as well 
as HCFA’s reluctance or inability to 
promulgate implementing regulations and 
policies; states are often forced to implement 
program changes without federal guidance. If 
Congress has directed states to proceed 
without HCFA guidance, HCFA may still 
want states to proceed according to its 
interpretation of the statutory policy. HCFA 
may issue rules or, more likely, policy 
guidance on the matter. While HCFA does 
promulgate legislative rules pursuant to 
section 553 of the APA,’ it more often issues 
interpretative or procedural rules in its 
manuals for states, such as the State 
Medicaid Manual. HCFA also issues policy 
guidance through serially numbered program 
memoranda or letters, often from its regional 
offices to states. 

To implement congressionally-mandated 
program changes or.HCFA rules and policies, 
states must take:specific steps. At the very 
least, they must submit a plan amendment to 
HCPA that outlines how the state agency will 
implement the federal policy change. HCFA 
must approve or disapprove the state plan 
amendment within 90 days or request 
additional information—a step which starts 
another 90-day period on HCFA action on the 
plan amendment form the time HCFA 
receives the information from the state. A 
state may obtain reconsideration of HCFA’s 
disapproval of a plan amendment by HHS 
within 60 days and then judicial review in the 
United States court of Appeals for the circuit 
in which the state is located. A plan 
amendment which expands eligibility, 
services, or payment is effective no earlier 
than the first day of the.quarter in which the 
proposed plan amendment is submitted and 
states may receive federal financial 
participation back to thai date. To protect 
their rights to the federal payment under 
congressional appropriations legislation for 
the Medicaid program, states sometimes 
expend funds for expanded benefits and 
other program changes requiring additional 
funds, upon submitting a proposed plan 
amendment to HCFA. However, states are 
subject to HCFA-imposed penalties in certain 
circumstances. One such action is a 
“disallowance action” in which HCFA 
retrospectively disallows the federal payment 
for state Medicaid expenditures on grounds 
that a particular expenditure did not meet 


2 See, e.g., Deficit Reduction Act of 1984, 
§ 2361(d)f1), Pub. 1. No. 98-369, 98 Stat. 494, 1104 
{1982 & Supp. V 1987); Consolidated Omnibus 
Budget Reconciliation Act of 1985, § 9501, 100 Stat. 
201, 42 U.S.C. § 1396a (Supp. V 1987); Omnibus 
Budget Reconciliation Act of 1986, Pub. L. No. 99- 
509, 100 Stat. 1984 (1986); Medicare Catastrophic 
Coverage Act of 1988, § 301, Pub. L. No. 100-360, 102 
Stat. 748-64; Omnibus Budget Reconciliation Act of 
1989, § 6401 et seq., Pub. L. No. 101-239, 103 Siat. 
2306, 2258 (1989); and Omnibus Budget 
Reconciliation Act of 1990, Pub. L. No. 101-508, 
November 5, 1990. 

9 fn 1971, HHS announced that it would observe . 
notice-and-comment rulemaking procedures under 
§ 553 of the Administrative Procedure Act (APA), 
notwithstanding the exemption jn § 553{a){2) for 
rules concerning government benefits. 
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federal requirements. In addition, under the 
Medicaid quality control system, claims paid 
on the basis of determinations regarding 
eligibility of beneficiaries that are later found 
to be contrary to federal policy can be 
viewed as errors for purposes of calculating 
the error rate penalty which reduces federal 
payment to the states. 

In recent years, HCFA has, as a general 
matter, had difficulty promulgating its rules 


and policies in a timely manner. These delays. 


have imposed hardships on states that are 
required by Congress tc implement statutory 
d regardless of whether HCFA 
promulgates regulations. Where HCFA has 
failed to issue rules or policy, does not act 
expeditiously on a state's plan amendment to 
implement a congressionally-mandated 
change, or promulgates new rules or policies 
strictly interpreting a legislative program 
change, states are at risk of having to return 
the federal payment if HCFA determines that 
a state's proposed plan amendment 
inaccurately implements the statutory 
change. 

Problems in HCFA rulemaking are further 
complicated by the persisting dilemma of 
whether agency rules and policies are 
legislative rules requiring section 553 notice- 
and-comment rulemaking procedures. In this 
regard, Recommendation 76-5 of the 
Administrative Conference could be a useful 
approach to HCFA rule and policymaking 4 
This tion urges agencies to 
publish and seek comment on all significant 
interpretative rules of general applicability 
before promulgation or, at least, seek 
comment on such rules and policy statements 
after promulgation. The use of negotiated 
rulemaking, based on recommendations of - 
the Conference, might also be useful for 
program changes amenable to negotiation 
between HCFA and the states as well as 
providers and beneficiaries.*® 

This recommendation seeks to resolve the - 
difficulties in the HCFA rulemaking and 
policymaking process which have 
complicated the administration of the 
Medicaid program by urging HCFA to issue 
rules and policy statements promptly, to 
complete interim-final rulemakings without 
delay, to make rules and those policies 
readily accessible to the public, and to refrain 


* ACUS Recommendation 76-5, Interpretative 


Procedures for Negotiating proposed Regulations, 1 
CFR 305.82-4, 85-5. 


from penalizing states that must implement 
congressionally mandated changes and have 
properly submitted a proposed plan 
amendment. 

This recommendation also urges Congress 
to consider the consequences of imposing 
statutory deadlines on implementing 
statutory changes, to console with HCFA and 
the states before enacting program changes, 
and to allow states sufficient time to engage 
in appropriate rulemaking procedures. The 
Conference especially urges Congress to 
examine the Medicaid program's daunting 
complexity with a view toward making 
eligibility, scope of benefits, and payment 
requirements more comprehensible for 
beneficiaries and providers and easier for 
states to administer. At present, the Medcaid 
statute had become unduly complex because 
of the annual overlay of new statutory 
amendments in these areas. A recodification 
of title 19 of the Social Security Act, the 
Medicaid statute, is urgently needed to make 
the statute and the numerous amendments 
enacted in the last decade more 
comprehensible. 

In view of the complexity of the Medicaid 
program and the lack of understanding 
among Congress, HCFA, and states, as well 
as provider and beneficiary representatives, 
of one another's respective positions 
regarding the need for statutory changes in 
the Medicaid program and the difficulties in 
the implementation of these changes, it would 
be advisable to convene a conference on 
rulemaking and policymaking in the Medicaid 
program. 


Recommendation 
A. Recommendations to HCFA 


1. When Congress makes any changes 
to the Medicaid program, HCFA should 
act promptly to issue rules, policies, and 
other guidance implementing such 
changes. Insofar as resource constraints 
necessitate making choices about the 
priority in issuing rules and policies, 
priority should be given to program 
changes which Congress has identified 
for prompt implementation or where 
agency guidance is particularly 
necessary for their implementation.® 


® ACUS Recommendation 87-1, Priority Setting 
and Management of Rulemaking by the 
Occupational Safety and Health Administration, 1 
CFR 305.87-1, offers several suggestions as to 
priority setting and management of the rulemaking 
process that may be useful to HCFA. 
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2. Where HCFA finds it necessary to 
promulgate an interim final rule to 
implement Medicaid program changes, 
HCFA should permit a subsequent 
comment period and should avoid 
delays in publishing its response io the 
comments and any modification of the 
rule.? 

3. HCFA should ensure that all rules 
and policies affecting the administration 
of the Medicaid program—whether 
promulgated pursuant to section 553 of 
the APA or issued in the form of 
manuals, program memoranda, or letters 
to states—are readily available to the 
public at convenient locations.* HCFA 
should also publish an updated list of 
such materials in the Federal Register 
quarterly.® 

4. (a) When Congress requires states 
to implement Medicaid program 
changes, HCFA should not penalize 
states in a disallowance action or 
impose an error rate penalty if the state 
has incurred greater Medicaid 
expenditures than a subsequently issued 
HCFA rule or policy would otherwise 
allow. This recommendation applies 
only where Congress mandates that 
states change their Medicaid programs 
with or without HCFA guidance, and 
where, in the absence of such guidance, 
a state has submitted a state plan 
amendment reflecting a reasonable 
interpretation of the statute to 
implement the change. 

(b) Where HCFA issues rules, policies, 
or other guidance resulting in a program 
change, it should provide a reasonable 
grace period (in which penalties are not 
imposed for noncompliance) to enable 
states to comply with the new HCFA 
requirements. This recommendation 


7 The Administrative Conference is currently 
undertaking a study of agency use of interim final 
rules. 

® HCFA should devote greater attention to 
implementing its own salutary regulation in this 
regard, 42 CFR 431.18. 

® See ACUS Recommendation 87-8, National 
Coverage Determinations Under the Medicare 
Program, 1 CFR 305.87-8 and Recommendation 89-1, 
Peer Review and Sanctions in the Medicare 
Program, 1 CFR 305.89-1. 
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does not apply where such guidance, in 
essence, only tracks the statutory 
language. As a general matter, HCFA 
should avoid retroactive program 
changes. 


B. Recommendations to Congress 


1. In view of the Medicaid program's 
daunting complexity with regard to 
eligibility, scope of benefits, and 
payments to states and providers, 
Congress should seek to simplify and 
clarify these program areas in the 
Medicaid statute, so far as practicable, 
to make the program more 
comprehensible for beneficiaries and 
providers and easier for states to 
administer. Before enacting changes in 
the Medicaid program, Congress should 
consult with all parties (particularly 
HCFA and the states) knowledgeable 
about the complexities of implementing 
proposed program changes. Congress 
should avoid reliance on last-minute 
budget reconciliation negotiations to 
make major Medicaid program changes 
without having first obtained a clear 
understanding of how HCFA and the 
states can implement these changes. 

2. Before establishing statutory 
deadlines for implementing legislative 
changes in the Medicaid program, 
Congress should consider whether such 
deadlines allow HCFA and the states 
adequate time to promulgate the 
requisite rules or policies and to take 
other necessary steps for their proper 
implementation. Where Congress 
mandates a complex program change to 
be implemented at the state level, it 
should allow states reasonable time to 
make necessary adjusiments (e.g. state 
legislative action or state rulemaking 
procedures) before the changes become 
effective. 


Dated: December 21, 1990. 
Jeffrey S. Lubbers, 
Research Director. 
[FR Doc. 90-30437 Filed 12-27-90; 8:45 am] 
BILLING CODE 6110-01-M 


DEPARTMENT OF AGRICULTURE 


Animai and Pilani Health Inspection 
Service 


7 CFR Part 340 
[Docket No. 90-172] 


Geneticaily Engineered Organisms and 
Products; Exemption for Interstate 
Movement of the Genetically- 
Engineered Plant (‘Arabidopsis 
thaliana”) Under Specified Conditions 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: Final rule. 


SUMMARY: This document amends the 
regulations pertaining to the 
introduction of certain genetically 
engineered organisms and products by 
exempting from regulation certain 
genetically engineered plants that are 
moved interstate under specified 
conditions. This rule removes 
unnecessary restrictions on the 
interstate movement of a genetically 
engineered plant, Arabidopsis thaliana, 
which does not present a risk of plant 
pest introduction or dissemination. 
EFFECTIVE DATE: January 28, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Catherine Joyce, Biotechnologist; 
Biotechnology, Biologics, and 
Environmental Protection, Animal and 
Plant Health Inspection Service, U.S. 
Department of Agriculture, Room 844, 
Federal Building, 6505 Belcrest Road, 
Hyattsville MD 20782, (301) 436-6789. 


SUPPLEMENTARY INFORMATION: 
Background 


On July 12, 1990, a proposed rule was 
published in the Federal Register (55 FR 
28637-28638, Docket No. $0-052) to 
exempt from permitting requirements 
under 7 CFR part 340 the interstate 
movement of genetic material from any 
plant pest that is incorporated in the 
genome of the plant Arabidopsis 
thaliana. A 30-day comment period, 
which ended August 13, 1990, was 
provided for in that proposal. 

The Animal and Plant Health 
Inspection Service (APHIS) received 
fourteen comments regarding that 
proposed rule. Comments were received 
from members of the university research 
community, industrial research 
community, and a State Department of 
Agriculture. A discussion of these 
comments is presented below. APHIS 
has seriously considered a!! comments 
on the proposed rule. 

Based on the rationale set forth in the 
proposed rule and this document, APHIS 
is adopting the provisions of the 
proposal as a final rule. 

In the final rule, a limited permit for 
interstate movement is not required for 
genetic material from any plant pest 
contained in the genome of the plant 
Arabidopsis thaliana, provided all of the 
following conditions are met: 

(1) The plant materials are shipped in 
a container that meets the requirements 
of § 340.6(b) (1), (2), and (3) of this part; 

(2) The cloned genetic material is 
stably integrated into the plant genome; 
and 

(3) The cloned material does not 
include the complete infectious genome 
of a known plant pest. 


The final rule does not amend the 
permit requirements concerning release 
into the environment or importation: 

The final rule includes the prepared 
definition of the term “stably 
integrated”. 


Public Comments 


Thirteen comments were in support of 
the rule as proposed. One of these 
comments in support of the rule stated 
further that the cloned genetic material 
need not be integrated and that, except 
for the cloned infectious genome of 
exotic plant pests, the exemption should 
be extended to include all plants that 
are moved within contained facilities. 

APHIS does not agree that such an 
exemption should be extended to all 
plants across the board. Rather APHIS 
believes that sufficient uncertainty and 
unfamiliarity exists with newly 
engineered plant species that 
exemptions should only be granted on a 
case by case basis. Thus APHIS does 
not adopt the comment proposing 
changes to the rule. 

One comment opposed the proposal 
and questioned the need for the rule 
since an exemption would allow 
movement without oversight to and from 
unnamed facilities under the assumption 
that all shipments are adequately 
packaged and contained. Moreover the 
comment raised the concern that 
Arabidopsis thaliana, while not 
considered a week of any consequence, 
nevertheless has many characteristics 
(short generation time, high seed set, 
ease of growth, self- and cross- 
pollinating ability) that encourage its 
weed potential and ease of spread. 

APHIS agrees that Arabidopsis 
thaliana has several weedy 
characteristics; however, the plant has 
been widely used in genetics research 
for many decades, and has been 
extensively distributed in the 
environment by agriculture and 
horticultural for much longer. None of 
these potential introductions have 
demonstrated any particular need for 
concern about aggressive weediness. 
Furthermore, the exemption from 
permitting requirements is only for 
interstate movement between contained 
facilities under specified shipping 
conditions. Any release into the 
environment would require a permit. 
Because APHIS believes that interstate 
movement between contained facilities 
of Arabidopsis thaliana does not 
present a risk of plant pest introduction 
or dissemination, the rule is adopted as 
proposed. 





Executive Order 12291 and Regulatory 
Flexibility Act 


This rule is issued in conformance 
with Executive Order 12291 and has 
been determined not to be a “major 
rule.” Based on information compiled by 
the Department, it has been determined 
that this rule will have an effect on the 
economy of less than $100 million; will 
not cause a major increase in costs or 
prices for consumers, individual 
industries, Federal, State, or locai 
government agencies, or geographic 
regions; and will not cause a significant 
adverse effect on competition, 
employment, investment, productivity, 
innovation, cr on the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or expert markets. 

The effect of this rule will be to 
exempt a person from having to obtain a 
limited permit when certain genetic 
material from a plant pest, contained 
within the genome of the plant 
Arabidopsis thaliana, is moved 
interstate. Currently, such a limited 
permit requires the submission of data 
regarding the nature of the organism, 
how it is produced, and a description of 
the contained facility at destination. 
Such data should already be available 
to the researcher. This rule relieves a 
person from having to submit an 
application to APHIS for a limited 
permit, resulting in a saving of time that 
would ordinarily be associated with 
preparation of such a permit application. 
Therefore, the deletion of the 
requirement to submit the data to obtain 
a limited permit should not have a 
significant economic impact on a 
substantial number of small entities. 

The conditions that will have to be 
complied with under the exemption are 
those that a researcher would normally 
employ when using Arabidopsis 
thaliana as an experimental organism. It 
is expected that this exemption will 
affect several hundred research 
scientists, some of whom may be 
operating small businesses that would 
be deemed small “entities” under the 
Regulatory Flexibility Act. This 


amendment will exempt them from the 
requirements of having to obtain a 
limited permit under the circumstances 
described above. Under these 
circumstances, the Administrator of the 
Animal and Plant Health Inspection 
Service has determined that this action 
will not have significant economic 
impact on a substantial number of small 
entities. 


Paperwork Reduction Act 


This rule contains no new information 
collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.) 

Executive Order 12372 


This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR part 
3015, subpart V.) 


List of Subjects in 7 CFR Part 340 


Agricultural commodities, 
Biotechnology, Genetic engineering, 
Plant disease, Plant pests, Plants 
(Agriculture), Quarantine, 
Transportation. 


Accordingly, we are amending 7 CFR 
part 340 as follows: 


PART 340—INTRODUCTION OF 
ORGANISMS AND PRODUCTS 
ALTERED OR PRODUCED THROUGH 
GENETIC ENGINEERING WHICH ARE 
PLANT PESTS OR WHICH THERE iS 
REASON TO BELIEVE ARE PLANT 
PESTS 


1. The authority citation for 7 CFR 
part 340 continues to read as follows: 


Authority: 7 U.S.C. 150aa-150jj, 151-167, 
1622n; 31 U.S.C. 9701; 7 CFR 2.17, 2.51, and 
371.2{c). 


2. In § 340.1, the following definition is 
added in alphabetical order to read as 
follows: 
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§ 340.1 Definitions. 

Stably integrated. The cloned genetic 
material is contiguous with elements of 
the recipient genome and is replicated 
exclusively by mechanisms used by 
recipient genomic DNA. 

3. In § 340.2, a new paragraph (b)(2) is 
added to read as follows: 


§ 340.2 Groups of organisms which are or 
contain plant pests and exemptions. 
* * * * 

(b) zeke 

(2 A limited permit for interstate 
movement is not required for genetic 
material from any plant pest contained 
in the genome of the plant Arabiodopsis 
thaliana, provided that all of the 
following conditions are met: 

(i) The plants or plant materials are 
shipped in a container that meets the 
requirements of § 340.6{b) (1), (2), and 
(3) of this part; 

(ii) The cloned genetic material is 
stably integrated into the plant genome; 

{iii) The cloned material does not 
include the complete infectious genome 
of a known plant pest. 

Done in Washington, DC, this 21 day of 
December 1990. 

James W. Glosser, 

Administrator, Animal and Plant Health 
Inspection Service. 

[FR Doc. 90-30382 Filed 12-27-90; 8:45 am] 
BILLING CODE 3410-34 


Agricultural Marketing Service 


7 CFR Parts 1001, 1002, 1004, 1005, 
1006, 1007, 1011, 1012, 1013, 1030, 
1032, 1033, 1036, 1040, 1044, 1046, 
1049, 1050, 1064, 1065, 1068, 1075, 
1076, 1079, 1093, 1094, 1096, 1097, 
1098, 1099, 1106, 1108, 1120, 1124, 
1126, 1131, 1132, 1134, 1135, 1137, 
1138, and 1139 


[Docket No. AO-160-A66, etc; DA-90-024] 


Milk in the Middle Atlantic and Other 
Marketing Areas; Order Amending 
Orders 


«| AO-160-A66 
.«| AO-14-A63 
«| AO-71-A78 
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7 CFR part 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Final rule. 


SUMMARY: This action changes the 
formula for computing butterfat 
differentials in all Federal milk 
marketing orders. The change in the 
formula is based on industry proposals 
that were considered at a public hearing 
held on July 31, 1990, in Alexandria, 
Virginia. The changes to all orders are 
necessary to reflect current marketing 
conditions in that the current formula for 
computing butterfat differentials no 
longer adequately reflects the value of 
butterfat in the marketplace. The 
formula change lowers butterfat 
differentials and results in placing more 
of the value of milk on the skim milk 
portion and less value on the butterfat. 
Also, the formula recognizes changes in 
both butter and skim milk prices. 

More than the required number of 
producers in each of the marketing areas 
have approved the amendments to the 
order for their market. 

EFFECTIVE DATE: December 28, 1990. 
FOR FURTHER INFORMATION CONTACT: 
John F. Borovies, Marketing Specialist, 
USDA/AMS/Dairy Division, Order 
Formulation Branch, room 2968, South 
Building, P.O. Box 96456, Washington, 
DC 20090-6456, (202) 447-2089. 
SUPPLEMENTARY INFORMATION: This 
administrative action is governed by the 
provisions of sections 556 and 557 of 
title 5 of the United States Code and, 
therefore, is excluded from the 
requirements of Executive Order 12291. 


‘| Greater Kansas City 
Nebraska-Western lowa 


Black Hills, South Dakota... 
Eastern South Dakota 


Alabama-West Florida 
Mompt Louisiana 


Central Arkansas... 
Lubbock-Plainview, Texas . 


Southwestern Idaho-Eastern Oregon 
Eastern Colorado 

Rio Grande Valley 

Great Basin 


The Regulatory Flexibility Act (5 
U.S.C. 601-612) requires the Agency to 
examine the impact of a proposed rule 
on small entities. Pursuant to 5 U.S.C. 
605(b), the Administrator of the 
Agricultural Marketing Service has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. The 
amendments would reduce the 
regulatory burden of handlers and 
minimize the economic impact on 
producers. 

Prior documents in this proceeding; 

Notice of Hearing: Issued July 5, 1990; 
published July 11, 1990 (55 FR 28403). 

Supplemental Notice of Hearing: 
Issued July 17, 1990; published July 23, 
1990 (55 FR 29853). 

Emergency Final Decision: Issued 
November 9, 1990; published November 
19, 1990 (55 FR 48112). 


Findings and Determinaticns 


The findings and determinations 
hereinafter set forth supplement those 
that were made when the orders were 
first issued and when they were 
amended. The previous findings and 
determinations are hereby ratified and 
confirmed, except where they may 
conflict with those set forth herein. 

The following findings are hereby 
made with respect to each of the 
aforesaid orders. 

(a) Findings upon the basis of the 
hearing record. Pursuant to the 
provisions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), and the applicable rules 
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AQ-225-A41 
AO-299-A25 


AO-210-A51 
AQ-243-A42 
AO-328-A29 
AO-368-A18 
AO-231-A59 
AO-271-A28 
AO-262-A39 
AO-301-A21 
AO-380-A8 

AQ-326-A25 
AO-335-A35 
AO-309-Az9 


of practice and procedure governing the 
formulation of marketing agreements 
and marketing orders (7 CFR part 900), a 


’ public hearing was held upon certain 


proposed amendments to the tentative 
marketing agreements and to the orders 
regulating the handling of milk in the 
aforesaid marketing areas. 

Upon the basis of the evidence 
introduced as such hearing and the 
record thereof, it is found that: 

(1) The said orders as hereby 
amended, and all of the terms and 
conditions thereof, will tend to 
effectuate the declared policy of the Act; 

(2) The parity prices of milk, as 
determined pursuant to section 2 of the 
Act, are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and demand 
for milk in the said marketing areas; and 
the minimum prices specified in the 
orders as hereby amended are such 
prices as will reflect the aforesaid 
factors, ensure a sufficient quantity of 
pure and wholesome milk, and be in the 
public interest; and 

(3) The said orders as hereby 
amended regulate the handling of milk 
in the same manner as, and are 
applicable only to persons in the 
respective classes of industrial or 
commercial activity specified in 
marketing agreements upon which a 
hearing has been held. 

(b) Additional findings. It is necessary 
in the public interest to make this order 
amending each of the aforesaid orders 
effective upon publication in the Federal 
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Register. Any delay beyond that date 
would tend to disrupt the orderly 
marketing of milk in the marketing 
areas. 

The provisions of this order are 
known to handlers. The emergency final 
decision of the Deputy Assistant 
Secretary containing proposed 
amendments to these orders was issued 
on November 9, 1990 and published in 
the Federal Register on November 19, 
1990 (55 FR 48112). 

The changes effected by this order 
will not require extensive preparation or 
substantial alteration in method of 
operation for handlers. In view of the 
foregoing, it is hereby found and 
determined that good cause exists for 
making this order amending each of the 
aforesaid orders effective upon 
publication in the Federal Register, and 
that it would be contrary to the public 
interest to delay the effective date of 
this order for 30 days after its 
publication in the Federal Register. (Sec. 
553{d), Administrative Procedure Act, 5 
U.S.C. 551-559). 

(c) Determinations. It is hereby 
determined that: 

(1) The refusal or failure of handlers 
(excluding cooperative associations 
specified in sec. 8c(9} of the Act) of more 
than 50 percent of the milk, which is 
marketed within each of the respective 
marketing areas, to sign a proposed 
marketing agreement, tends to prevent 
the effectuation of the declared policy of 
the Act; 

(2} The issuance of this order 
amending each of the specified orders is 
the only practical means pursuant to the 
declared policy of the Act of advancing 
the interests of producers as defined in 
the respective orders; and 

(3} The issuance of the order 
amending each of the specified orders is 
approved or favored by more than the 
required number of producers who 
during the determined representative 
periods were engaged in the production 
of miik for sale in the marketing area. 


List of Subjects in 7 CFR Parts 1001, 

1002, 1064, 1005, 1006, 1007, 1011, 1012, 
1013, 1030, 1032, 1033, 1036, 1040, 1044, 
1646, 1049, 1050, 1064, 1665, 1068, 1075, 
1076, 1079, 1033, 1094, 1096, 1097, 1098, 
1099, 1106, 1108, 1120, 1124, 1126, 1131, 
1132, 1134, 1135, 1137, 1138, and 1139 


Milk marketing orders. 
Order Relative to Handling 


It is therefore ordered that on and 
after the effective date hereof, the 
handling of milk in each of the specified 
marketing areas shall be in conformity 
to and in compliance with the terms and 
conditions of the orders, as amended, 
and as hereby amended, as follows: 


1. The authority citation for 7 CFR 
parts 1001, 1002, 1004, 1005, 1606, 1007, 
1011, 1012, 1013, 1030, 1932, 1033, 1036, 
1040, 1044, 1046, 1049, 1050, 1064, 1065, 
1068, 1075, 1076, 1079, 1093, 1094, 1096, 
1097, 1098, 1099, 1106, 1108, 1120, 1124, 
1126, 1131, 1132, 1134, 1135, 1137, 1138, 
and 1139 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


PART 1004—MILK IN THE MIDDLE 
ATLANTIC MARKETING AREA 


2. Section 1004.51 is revised to read as 
follows: 


§ 1004.51 Basic formuia price. 


The “basic formula price” shall be 
average price per hundredweight for 
manufacturing grade milk, f.0.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1004.74 shall be used. 

3. Section 1004.74 is revised to read as 
follows: 


§ 1004.74 Butterfat differential. 


In making payments to producers and 
cooperative associations required 
pursuant to § 1004.73, each handler skall 
add for each one-tenth of 1 percent of 
average butterfat content above 3.5 
percent, or may deduct for each one- 
tenth of 1 percent of average butterfat 
content below 3.5 percent, as a butterfat 
differential an amount per 
hundredweight which shall be computed 
by the market administrator as follows: 
Round to the nearest one-tenth cent, 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Divisicn using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1001—MiLK IN THE NEW 
ENGLAND MARKETING AREA 


4. Section 1001.51 is revised to read as 
follows: 


Federal Register / Vol. 55, No. 250 / Friday, December 28, 1990 / Rules and Regulations 


§ 1001.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butierfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1001.76(b) shall be used. 

5. Section 1001.76(b) is revised to read 
as follows: 


§ 1001.76 Butterfat differential. 


* * * * * 


(b) Round to the nearest one-tenth 
cent, 0.138 times the butter price less 
0.0028 times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1002—MILK IN THE NEW YORK- 
NEW JERSEY MARKETING AREA 


6. Section 1002.50 is revised to read as 
follows: 


§ 1002.50 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1002.81 shali be used. 

7. Section 1002.81 is revised to read as 
follows: 


§ 1002.81 Butterfat differential. 


The butterfat differential for the 
adjustment of prices as specified in this 
part shall be plus or minus for each one- 
tenth of 1 percent of butterfat therein 
above or below 3.5 percent an amount 
computed as foliows: Round to the 
nearest one-tenth cent, 0.138 times the 
butter price less 0.0028 times the 
average price per hundredweight, at 
test, for manufacturing grade milk, f.o.b. 
plants in Minnesota and Wisconsin, as 
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reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1005—MILK IN THE CAROLINA 
MARKETING AREA 


8. Section 1005.51 is revised to read as 
follows: 


§ 1005.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1005.74 shall be used. 

9. Section 1005.74 is revised to read as 
follows: 


§ 1005.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.0.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicagc Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day for each following day 
until the next price is reported. 


PART 1006—MILK IN THE UPPER 
FLORIDA MARKETING AREA 


10. Section 1006.51 is revised to read 
as follows: 


§ 1006.51 Basic formula price. 

The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to.a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1006.74 shall be used. 

11. Section 1006.74 is revised to read 
as follows: 


§ 1006.74 Butterfat differential. 

For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1007—MILK IN THE GEORGIA 
MARKETING AREA 

12. Section 1007.51 is revised to read 
as follows: 


§ 1007.51 Basic formula price. 

The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to 3.5 percent butterfat 
basis and rounded to the nearest cent. 
For such adjustment, the butterfat 
differential pursuant to § 1007.74 shall 
be used. 

13. Section 1007.74 is revised to read 
as follows: 


§ 1007.74 Butterfat differential. 

For milk containing more or less than 
3.5 percent butterfat, the uniform prices 
for base and excess milk shall be 
increased or decreased, respectively, for 
each one-tenth percent butterfat 
variation from 3.5 percent by a butterfat 
differential, rounded to the nearest one- 
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tenth cent, which shall be 0.138 times 
the butter price less 0.0028 times the 
average price per hundredweight, at 
test, for manufacturing grade milk, f.o.b. 
plants in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1011—MILK IN THE TENNESSEE 
VALLEY MARKETING AREA 


14. Section 1011.51 is revised to read 
as follows: 


§ 1011.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants . 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1011.74 shall be used. 

15. Section 1011.74 is revised to read 
as follows: 


§ 1011.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform 
price(s) shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 
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PART 1012—MiILK IN THE TAMPA BAY 
MARKETING AREA 


16. Section 1012.51 is revised to read 
as follows: 


§ 1012.51 Basic formula price. 


The “basic formula price’ shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1012.74 shall be used 

17. Section 1012.74 is revised to read 
as follows: 


§ 1012.74 Butterfat differential. 


For. milk containing m we or less than 
3.5 percent butterfat, the uniform price 
shail be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota aad Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score} butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1013—MILK IN THE 
SOUTHEASTERN FLORIDA 
MARKETING AREA 


18. Section 1013.51 is revised to read 
as follows: 


§ 1013.57 Basic tormuia price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.0.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1013.74 shall be used. 

19. Sestion 1013.74 is revised to read 
as follows: 


§ 1013.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 


butterfat variation from 3.5 percent by a ~ 


butterfat differential. rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score} butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shail be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1030-——MiILK IN THE CHICAGO 
REGIONAL MARKETING AREA 


20. Section 1030.51 is revised to read 
as follows: 


§ 1030.51 Basic formula price. 

The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1036.74 shall be used. 

21. Section 1030.74 is revised to read 
as follows: 


§ 1030.74 Butterfat differential. 


For milk.containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded io the 
nearest one-tenth cent, which shail be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile - © 
Exchange as reported and published 
weekly by the Dairy Division, 


Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1032—MiILK IN THE SOUTHERN 
ILLINOIS-EASTERN MISSOURI 
MARKETING AREA 


22. Section 1032.51 is revised to read 
as follows: 


§ 1032.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butierfat basis and rounded to the 
nearest cent. Fur such adjustment, the 
butterfat differential pursuant to 
§ 1032.74 shall be used. 

23. Section 1032.74 is revised to read 
as foliows: 


§ 1032.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shail be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.0.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score} butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1033—MILK IN THE OHIO 
VALLEY MARKETING AREA 


24. Section 1033.50 is revised to read 
as follows: 


§ 1033.50 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis ‘and rounded to the 
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nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1033.73 shall be used. 

25. Section 1033.73 is revised to read 
as follows: 


§ 1033.73 Butterfat differential. — 


For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent at a 
rate (rounded to the nearest one-tenth 
cent) determined by multiplying 0.138 by 
the butter price less 0.0028 times the 
average price per hundredweight, at 
test, for manufacturing grade milk, f.o.b. 
plants in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1036—MILK IN THE EASTERN 
OHIO-WESTERN PENNSYLVANIA 
MARKETING AREA 


26. Section 1036.51 is revised to read 
as follows: 


§ 1036.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1036.74 shall be used. 

27. Section 1036.74 is revised to read 
as follows: 


§ 1036.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent at a 
rate (rounded to the nearest one-tenth 
cent) determined by multiplying 0.138 by 
the butter price less 0.0028 times the 
average price per hundredweight, at 
test, for manufacturing grade milk, f.o.b. 
plants in Minnesota and Wisconsin, as 
reported by ihe Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of-Grade A (92- 


score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1040—MILK IN THE SOUTHERN 
MICHIGAN MARKETING AREA 


28. Section 1040.51 is revised to read 
as follows: 


§ 1040.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1040.74 shall be used. 

29. Section 1040.74 is revised to read 
as follows: 


§ 1040.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform prices 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1044—MiILK IN THE MICHIGAN 
UPPER PENINSULA MARKETING 
AREA 


§ 1044.18 [Removed] 

30. Section 1044.18 is removed and 
reserved. 

31. Section § 1044.22 is amended by 
revising paragraphs (i)(1)(i), (i)(1)(ii), 
(i)(1)(iii) and (i)(2) to read as follows: 


§ 1044.22 Additional duties of the market 


(i) ene 

(1) eet 

(i) The Class I price for the following 
month; 

(ii) The butterfat differential for the 
preceding month; 

(iii) The Class II price for the 
preceding month; and 

(2) The 12th day of each month the 
uniform price for the proceeding month; 


* * * * * 


32. Section 1044.46(c) is revised to 
read as follows: 


§ 1044.46 Allocation of skim milk and 
butterfat classified. 


* * * * * 


(c) Combine the amounts of skim milk 
and butterfat determined pursuant to 
paragraphs (a) and (b) of this section 
into one total for each class. 

33. Section 1044.50 is revised to read 
as follows: 


§ 1044.50 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1044.62 shall be used. 


§ 1044.52 [Removed] 


34. Section 1044.52 is removed and 
reserved. 

35. Section 1044.61(a) is revised to 
read as follows: 


§ 1044.61 Computation of uniform price. 


* * * * 


(a) Add the value obtained pursuant 
to § 1044.60; 


* * * * * 


36. Section 1044.62 is revised to read 
as follows: 


§ 1044.62 Butterfat differential. 

The applicable uniform prices to be 
paid pursuant to § 1044.70 shall be 
increased or decreased for each one- 
tenth of one percent which the butterfat 
content of milk is above or below 3.5 
percent respectively, by a butterfat 
differential, rounded to the nearest one- 
tenth cent, which shall be 0.138 times 
the butter price less 0.0028 times the 
average price per hundredweight, at 
test, for manufacturing grade milk, f.0.b. 
plants in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 


BEST COPY AVAILABLE 





simple average for the month of the 

’ daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Diary Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1046—MILK IN THE 
LOUISVILLE-LEXINGTON- 
EVANSVILLE MARKETING AREA 


37. Section 1046.51 is revised to read 
as follows: 


§ 1046.57 Basic formula price. 

The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1046.74 shall be used. 

38. Section 1046.74 is revised to read 
as follows: 


§ 1046.74 Buttertat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform prices 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (82- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


39. Section 1049.51 is revised to read 
as follows: 


§ 1049.51 Basic formula price. 

The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential as specified in 
Section 1049.74 shall be used. 

40. Section 1049.74 is revised to read 
as follows: 


§ 1048.74 Butterfat differential. 

For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily process per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1050—MILK IN THE CENTRAL 
ILLINOIS MARKETING AREA 


41. Section 1050.51 is revised to read 
as follows: 


§ 1050.51 Basic formula price. 

The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin. «s 
reported by the Department ror the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1050.74 shall be used. 

42. Section 1050.74 is revised to read 
as follows: 


§ 1050.74 Butterfat differential. 

For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
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0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1064—MILK IN THE GREATER 
KANSAS CITY MARKETING AREA 


43. Section 1064.51 is revised to read 
as follows: 


§ 1064.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1064.74 shall be used. 

44. Section 1064.74 is revised to read 
as follows: 


§ 1064.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall by computed by the © 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 
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PART 1065—MILK IN THE NEBRASKA- 
WESTERN IOWA MARKETING AREA 


45. Section 1065.51 is revised to read 
as follows: 


§ 1065.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants - 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differe-tial pursuant to 
§ 1065.74 shall be used. 

46. Section 1065.74 is revised to read 
as follows: 


§ 1065.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1068—MILK IN THE UPPER 
MIDWEST MARKETING AREA 


47. Section 1068.51 is revised to read 
as follows: 


§ 1068.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1068.74 shall be used. 

48. Section 1068.74 is revised to read 
as follows: 


§ 1068.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniferm price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day for each following day 
until the next price is reported. 


PART 1075—MILK IN THE BLACK 
HILLS, SOUTH DAKOTA MARKETING 
AREA 


§ 1075.22 [Removed] 


49. Section 1075.22 is removed and 
reserved. 

50. Section 1075.27 is amended by 
revising paragraphs (j)(1)(i), (j)(1)(ii), 
(j)(1)(iii) and (j)(2) to read asa follows: 


§ 1075.27 Additional duties of the market 
administrator. 


* * * * * 


roe.” 

(1) ** € 

(i) The Class I price for the following 
month; 

(ii) The butterfat differential for the 
preceding month; and 

(iii) The Class II price for the 
preceding month; and 

(2) The 10th day of each month, the 
uniform price for the preceding month; 


* * * * * 


51. Section 1075.46(c) is revised to 
read as follows: 


§ 1075.46. Allocation of the skim milk and 
butterfat in each class. 


* * * * * 


(c}) Combine the amounts of skim milk 
and butterfat determined pursuant to 
paragraphs (a) and (b) of this section 
into one total for each class. 

52. Section 1075.50 is revised to read 
as follows: 


§ 1075.50 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1075.81 shall be used. 


§ 1075.52 [Removed] 


53. Section 1075.52 is removed and 
reserved. 


54. Section 1075.70(a) is revised to read 
as follows: 


§ 1075.70 Computation of the net pool 
obligation of each handler. 


* * * * 7 


(a) Multiply the quantity of producer 
milk in each class, as computed 
pursuant to § 1075.46(c), by the 
applicable class prices (adjusted 
pursuant to § 1075.53); 


* * * * * 


§ 1075.71 [Amended] 


55. Section 1075.71(b) is removed and 
paragraphs (c) and (d) are redesignated 
as (b) and (c) respectively. 

56. Section 1075.81 is revised to read 
as follows: 


§ 1075.81 Butterfat differential. 


The uniform price to be paid shall be 
increased or decreased for each one- 
tenth of 1 percent that the butterfat 
content of the milk is above or below 3.5 
percent, respectively, at a rate 
determined by rounding to the nearest 
one-tenth cent, 0.138 times the butter 
price less 0.0028 times the average price 
per hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Divison, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1076—MILK IN THE EASTERN 
SOUTH DAKOTA MARKETING AREA 


57. Section 1076.51 is revised to read 
as follows: 





§ 1076.51 Basie formula price. 

The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.0.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1076.74 shall be used. 

58. Section 1076.74 is revised to read 
as follows: 


§ 1076.74 BSuttertat differential. 

For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 by a butterfat 
differential, rounded to the nearest one- 
tenth cent, which shall be 0.138 times 
the butter price less 0.0028 times the 
average price per hundredweight, at 
test, for manufacturing grade milk, f.o.b. 
plants in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Agricultural Marketing Service. The 
average shal! be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1079—MILK IN THE IOWA 
MARKETING AREA 


59. Section 1079.51 is revised to read 
as follows: 


§ 1079.51 Basic formula price. 

The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1079.74 shall be used. 

60. Section 1079.74 is revised to read 
as follows: 


§ 1079.74 Butterfat differential. 

For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
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manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score} butter. The prices used shal} be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1083—MILK IN THE ALABAMA- 
WEST FLORIDA MARKETING AREA 


61. Section 1093.51 is revised to read 
as follows: 


§ 1083.51 Basic formula price. 


The “basic formula price” shall be the 
average price per huadredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1093.74 shall be used. 


62. Section 1093.74 is revised to read 
as follows: 


§ 1093.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform 
price(s) shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 
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PART 1094—MiILK IN THE NEW 
ORLEANS-MISSISSIPPI MARKETING 
AREA 


63. Section 1094.51 is revised to read 
as follows: 


§ 1094.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1084.74 shall be used. 

64. Section 1094.74 is revised to read 
as follows: 


§ 1094.74 Butterfat differential. 


For milk containing more or Jess than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each 0.1 percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest 0.1 cent, which shall be 0.138 
times the butter price less 0.0028 times 
the average price per hundredweight, at 
test, for manufacturing grade milk, f.o.b. 
plants in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score} butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1096—MILK IN THE GREATER 
LOUISIANA MARKETING AREA 


65. Section 1096.51 is revised to read 
as follows: 


§ 1096.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1096.74 shall be used. 

66. Section 1096.74 is revised to read 
as follows: 
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§ 1096.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
-simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1097—MiLK IN THE MEMPHIS, 
TENNESSEE MARKETING AREA 


67. Section 1097.51 is revised to read 
as follows: 


§ 1097.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1097.74 shall be used. 

68. Section 1097.74 is revised to read 
as follows: 


§ 1097.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform prices 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 


Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1098—MILK IN THE NASHVILLE, 
TENNESSEE MARKETING AREA 


69. Section 1098.51 is revised to read 
as follows: 


§ 1098.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1098.74 shall be used. 

70. Section 1098.74 is revised to read 
as follows: 


§ 1098.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform prices 
shall be increased or decreased, 
respectively, for each 0.1 percent 


_ butterfat variation from 3.5 percent by a 


butterfat differential, rounded to the 
nearest 0.1 cent, which shall be 0.138 
times the butter price less 0.0028 times 
the average price per hundredweight, at 
test, for manufacturing grade milk, f.o.b. 
plants in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1099—MiILK IN THE PADUCAH, 
KENTUCKY MARKETING AREA 


71. Section 1099.51 is revised to read 
as follows: 


§ 1099.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 


butterfat differential pursuant to 
§ 1099.74 shall be used. 

72. Section 1099.74 is revised to read 
as follows: 


§ 1099.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform price - 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1106—MILK IN THE 
SOUTHWEST PLAINS MARKETING 
AREA 


73. Section 1106.51 is revised to read 
as follows: 


§ 1106.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1106.74 shall be used. 

74. Section 1106.74 is revised to read 
as. follows: 


§ 1106.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 





simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1108—MILK IN THE CENTRAL 
ARKANSAS MARKETING AREA 


75. Section 1108.51 is revised to read 
as follows: 


§ 1108.51 Basic formula price. 

The “basic formula price” shall be the 
average price per hundreweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1108.74 shall be used. 

76. Section 1108.74 is revised to read 
as follows: 


§ 1108.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform prices 
shall be increased or decreased, 
respectively, for each 0.1 percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest 0.1 cent, which shall be 0.138 
times the butter price less 0.0028 times 
the average price per hundredweight, at 
test, for manufacturing grade milk, f.o.b. 
plants in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 


price for that day and for each following © 


day until the next price is reported. 


PART 1120—MILK IN THE LUBBOCK- 
PLAINVIEW, TEXAS MARKETING 
AREA 


77. Section 1120.51 is revised to read 
as ‘ollows: 
§ 1120.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 


manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1120.74 shall be used. 

78. Section 1120.74 is revised to read 
as follows: 


§ 1120.74 Butterfat differential. 

For milk containing more or less than 
3.5 percent butterfat, the uniform prices 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1124—MILK IN THE PACIFIC 
NORTHWEST MARKETING AREA 


79. Section 1124.51 is revised to read 
as follows: 


§ 1124.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
$ 1124.74 shall be used. 

80. Section 1124.74 is revised to read 
as follows: 


§ 1124.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 


Federal Register / Vol. 55, No. 250 / Friday, December 28, 1990 / Rules and Regulations 


manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. ~ 


PART 1126—MILK IN THE TEXAS 
MARKETING AREA 


81. Section 1126.51 is revised to read 
as follows: 


§ 1126.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded io the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1126.74 shall be used. 


82. Section 1126.74 is revised to read 
as follows: 


§ 1126.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shail be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 
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PART 1131—MILK IN THE CENTRAL 
ARIZONA MARKETING AREA 


83. Section 1131.51 is revised to read 
as follows: 


§ 1131.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundreweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and. Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 pound butterfat 
basis and rounded to the nearest cent. 
For such adjustment, the butterfat 
differential pursuant to § 1131.74 shall 
be used. 

84. Section 1131.74 is revised to read 
as follows: 


§ 1131.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1132—MiILK IN THE TEXAS 
PANHANDLE MARKETING AREA 


85. Section 1132.51 is revised to read 
as follows: 


§ 1132.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1132.74 shall be used. 

86. Section 1132.74 is revised to read 
as follows: 


§ 1132.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shali be 
0.138 times the butter price less 0.028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1134—MiLK IN THE WESTERN 
COLORADO MARKETING AREA 


87. Section 1134.51 is revised to read 
as follows: 


§ 1134.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1134.74 shall be used. 

88. Section 1134.74 is revised to read 
as follows: 


§ 1134.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 


Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily. 
price for that day and for each following 
day until the next price is reported. 


PART 1135—MiLK IN THE 
SOUTHWESTERN IDAHO-EASTERN 
OREGON “ARKETING AREA 


89. Section 1135.51 is revised to read 
as follows: 


§ 1135.51 Basic formula price. 

The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1135.74 shall be used. 

90. Section 1135.74 is revised to read 
as follows: 


§ 1135.74 Butterfat differential. 


For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased 
respectively, for each one-tenth percent 
of one percent variation from 3.5 percent 
by a butterfat differential rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the better price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1137—MiILK IN THE EASTERN 
COLORADO MARKETING AREA 


91. Section 1137.51 is revised to read 
as follows: 


§ 1137.51 Basic formula price. 


The “basic formula price” shall be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
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nearest cent. For such adjustment, the 
butterfat differential pursuant to © 
§ 1137.74 shall be used. 

92. Section 1137.74. is revised to read 
as follows: 


§ 1137.74 Butterfat differential. 

For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per | 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound a Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is reported. 


PART 1138—MILK IN THE RIO 
GRANDE VALLEY MARKETING AREA 


93. Section 1138.51 is revised to read 
as follows: 


§ 1138.51 Basic formula price. 

The “basic formula price” shal! be the 
average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential pursuant to 
§ 1138.74 shail be used. 

94. Section 1138.74 is revised to read 
as follows: 


§ 1132.74 Butterfat differential. 

For milk containing more or less than 
3.5 percent butterfat, the uniform price 
shall be increased or decreased, 
respectively, for each one-tenth percent 
butterfat variation from 3.5 percent by a 
butterfat differential, rounded to the 
nearest one-tenth cent, which shall be 
0.138 times the butter price less 0.0028 
times the average price per 
hundredweight, at test, for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 


daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The - 
average shall be computed by the 
Director of the Dairy Division, using the 
price reported each week as the daily 
price for that day and for each following 
day until the next price is-reported. 


PART 1139—MiILK IN THE GREAT 
BASIN MARKETING AREA 


95. Section 1139.50 is amended by 
revising paragraphs (d) and (f} to read 
as follows: 


§ 1133.50 Ciass prices and component 
prices. 


* > . . * 


(d) The butterfat price per pound shall 
be the total of: (1) The skim milk value 
per hundredweight for the month, 
computed pursuant to paragraph (f) of 
this section, divided by 100; and (2) the 
butterfat differential for the month, 
computed pursuant to § 1139.51{a) 
multiplied by 10. 


? * * ? . 


(f} The skim milk price per 
hundredweight shall be the basic 
formula price for the month less an 
amount computed by multiplying the 
butterfat differential computed pursuant 
to § 1139.51{a) by 35. 

96. Section 1139.51(a) is revised to 
read as follows: 


§ 1139.51 Basic formula price. 


(a) The “basic formula price” shall be 
the average price per hundredweight for 
manufacturing grade milk, f.o.b. plants 
in Minnesota and Wisconsin, as 
reported by the Department for the 
month, adjusted to a 3.5 percent 
butterfat basis and rounded to the 
nearest cent. For such adjustment, the 
butterfat differential (rounded to the 
nearest one-tenth cent) per one-tenth 
percent butterfat shall be 0.138 times the 
butter price less 0.0028 times the 
average price per hundredweight, at 
test, for manufacturing grade milk, f.o.b. 
plants in Minnesota and Wisconsin, as 
reported by the Department for the 
month. The butter price means the 
simple average for the month of the 
daily prices per pound of Grade A (92- 
score) butter. The prices used shall be 
those of the Chicago Mercantile 
Exchange as reported and published 
weekly by the Dairy Division, 
Agricultural Marketing Service. The 
average shall be computed by the 
Director of the Dairy Division, using the 


_ price reported each week as the daily 


price for that day and for each following 
day until the next price is reported 
Effective date: December 28, 1990. 


Signed at Washington, DC, on December 20 
1990. 


Jo Ann R. Smith, 


Assistant Secretary, Marketing and 
Inspection Services. 


[FR Doc. 90-30310 Filed 12-27-90; 8:45 am] 
BILLING CODE 3410-02-M 


NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 


14 CFR Part 1214 
RIN 2700-AA99 


Space Transportation System 


AGENCY: National Aeronautics and 
Space Administration (NASA). 


ACTION: Final rule. 


sumMMARY: NASA is amending 14 CFR 
part 1214 by revising subpart 1214.5, 
“Mission Critical Space Systems 
Personnel Reliability Program.” This 
rule establishes a program designed to 
ensure that personnel assigned to 
mission-critical positions/ duties relating 
to the Space Shuttle and other critical 
space systems, including Space Station 
Freedom, designated Expendable 
Launch Vehicles (ELV’s), designated 
payloads, Shuttle Carrier Aircraft and 
other designated resources that provide 
access to space, meet suitability 
screening requirements established in 

§ 1214.504 of this part, prior to 
unescorted access to areas where the 
Space Shuttle and/or any of the other 
systems are located. The Space Shuttle 
and other systems are “mission critical 
space systems.” “Mission critical 
positions/duties” are those positions/ 
duties which, if performed in a faulty, 
negligent or malicious manner, could 
jeopardize these systems and/or delay a 
mission. The Director of each NASA 
Installation will designate mission 
critical space systems areas. Only those 
persons who have met the suitability 
screening requirements are authorized 
unescorted access to such areas. 
Nothing in this regulation authorizes 
unescorted access to classified areas by 
personnel who do not have the 
appropriate security clearance. 


EFFECTIVE DATE: December 28, 1990. 
appresses: Director, Safety Division, 


Code QS, NASA Headquarters, 
Washington, DC 20546. 


FOR FURTHER INFORMATION CONTACT: 
Jerry F. Moore, 202-453-1155. 
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SUPPLEMENTARY INFORMATION: On July 
5, 1989, NASA published its final rule, 14 
CFR part 1214 subpart 1214.5, in the 
Federal Register. This amendment 
revises that regulation by adding Space 
Station Freedom, designated 
Expendable Launch Vehicle’s (ELV’s), 
designated payloads, Shuttle Carrier 
Aircraft and other designated resources 
that provide access to space to the 
Screening Requirements. 

NASA has determined that: 

1. This rule is not subject to the 
requirements of the Regulatory 
Flexibility Act, 5 U.S.C. 601-612, since it 
will not exert a significant economic 
impact on a substantial number of small 
business entities. 

2. This rule is not a major rule as 
defined in Executive Order 12291. 


List of Subjects in 14 CFR Part 1214 


Government employees, Government 
procurement, Space shuttle, Payload 
specialist, Mission, Mission critical 
space systems, Mission specialist, 
NASA-related payload, Personnel 
reliability program, Space station 
freedom, Shuttle carrier aircraft. 


For reasons set forth in the Preamble, 
14 CFR part 1214 is amended by revising 
subpart 1214.5 to read as follows: 


PART 1214—[AMENDED] 


1. The authority citation for 14 CFR 
part 1214 continues to read as follows: 


Authority: Sec. 203, Pub. L. 85-568, 72 Stat. 
429, as amended (42 U.S.C. 2473); sec. 201(b), 
Pub. L. 87-624, 76 Stat. 421 (47 U.S.C. 721(b)), 
unless otherwise noted. : 


2. Subpart 1214.5 is revised to read as 
follows: 

Subpart 1214.5. Mission Critical Space 
System Personnel Reliability Program 


Sec. 

1214.500 
1214.501 
1214.502 
1214.503 
1214.504 
1214.505 


Scope. 

Applicability. 
Definitions. 

Policy. 

Screening requirements. 
Program implementation. 


§ 1214.500 Scope. 


This subpart 1214.5 establishes a 
program designed to ensure that 
personnel assigned to mission critical 
positions/duties meet the screening 
requirements outlined in § 1214.504 of 
this part. 


§ 1214.501 Applicability. 

(a) This regulation applies to civil 
service and contractor personnel at 
NASA Headquarters and field 
installations who work in activities that 
are vital to the safety and success of 
mission critical space systems. 

(b) The provisions of this regulation 
apply to all civil service and contractor 


personnel assigned to mission critical 
positions/duties with the exception of 
the personnel addressed in § 1214.501(c) 
of this part. This includes command and 
decision making personnel as well as 
technicians. 

(c) This regulation does not include 
flight crew or payload specialists. They 
are covered by NASA Management 
Instruction (NM) 3330.4 (14 CFR part 
1214, subpart 1214.11), “NASA 
Astronaut Candidate Recruitment and 
Selection Program.” 

(d) This regulation applies to Space 
Station Freedom International Partners 
in that the certification requirements in 
§ 1214.505(f) of this part apply to foreign 
personnel in mission critical positions/ 
duties. 


§ 1214.502 Definitions. 


(a) Mission Critical Space Systems. 
The Space Shuttle and other critical 
space systems, including Space Station 
Freedom, designated Expendable 
Launch Vehicles (ELV’s), designated 
payloads, Shuttle Carrier Aircraft and 
other designated resources that provide 
access io space. The Director of each 
NASA Installation will designate areas 
associated with these systems that are 
mission critical space systems areas. 

(b) Mission Critical Positions/Duties: 
Positions/duties which, if performed in a 
faulty, negligent, or malicious manner, 
could jeopardize mission critical space 
systems and/or delay a mission. While 
this regulation establishes suitability 
screening requirements which, if met, 
will allow unescorted access to mission 
critical space areas, compliance with the 
requirements does not authorize 
unescorted access to classified areas by 
Personnel Reliability Program (PRP) 
personnel who do not have security 
clearances. 

(c) Medical Authority. A NASA civil 
service or contract physician/ 
psychiatrist responsible for maintaining 
medical records, providing resulis of 
medical evaluations, and interpreting 
evaluations as they relate to reliable 
performance of mission-critical duties. 
The medical] authority will coordinate 
evaluations with the investigatory 
authority. 

(d) Investigatory Authority. ANASA 
civil service or contract individual 
responsible for reviewing court, law 
enforcement (Civil, DOD, NASA, other 
Federal), and other official records and 
NASA screening plans/ procedures 
records to provide evaluations, 
recommendations, and guidance to 
NASA organizations, supervisors, and 
PRP adjudicators on issuing, denying, or 
revoking eligibility for mission critical 
positions/duties. 


(e) Certification. The determination 
that an employee assigned to duties as 
described in § 1214.505 of this part, is 
qualified to perform those duties, and 
that this employee has been found 
reliable in accordance with the 
adjudication guidelines set forth in 
Attachment B of NMI 8610.13. ! 


§ 1214.503 Policy. 


(a) The Space Shuttle and the Space 
Station Freedom are included in the 
NASA National Resource Protection 
Program as delineated in NMI 8610.22, 
“National Resource Protection 
Program.” 2 The Space Shuttle and the 
Space Station Freedom provide a 
capability to support a wide range of 
scientific applications and commercial, 
defense, and international uses. Since 
they will contribute significantly to 
ensuring a scientifically, technologically, 
and economically strong and secure 
nation, program reliability, operational 
and safety considerations require that 
stringent measures be taken to provide 
for the protection of the systems. In 
addition to the Space Shuttle and the 
Space Station Freedom, designated 
ELV’s, designated payloads, Shuttle 
Carrier Aircraft and other designated 
resources which provide the same 
critical access to space or the ability to 
accomplish critical objectives in space 
are considered to constitute valued 
national resources. 

(b) Measures to ensure this protection 
are: 

(1) Special physical security 
provisions as provided in NMI 8610.22.° 

(2) Procedures to ensure that 
personnel assigned to mission critical 
positions/duties meet screening 
requirements, as set forth in § 1214.504 
of this part prior to unescorted access to 
areas where mission critical space 
systems are located. 


§ 1214.504 Screening requirements. 


(a) Only those persons who are 
certified under the PRP will have 
unescorted access to mission critical 
space systems areas, be assigned to, 
employed in, or retained in mission 
critical positions/duties. While this 
regulation provides for unescorted 
access to mission critical space systems 
areas, it does not preclude the need for 
escorting of PRP personnel who do not 
have security clearances in classified 
areas. The certification will be based on 
an evaluation of screening data which is 
to be undertaken by a trained evaluator 


1 Copies may be obtained from NASA 
Headquarters (Code NA-2), Washington, DC 20546. 

2 See footnote 1 to § 1214.502(e). 

3 See footnote 1 to § 1214.502{e). 





using evaluation guidance and criteria 
contained in Federal Personne! Manual 
(FPM) chapter 731 and Attachment B 
(Adjudication Guidelines) of NMI 
8610.13.* The need for impartial and 
consistent evaluation of data based on a 
set of standards is considered 
paramount to the successful 
implementation of this program. 

(b) Determination of suitability for 
assignment to mission critical positions/ 
duties will be made on the basis of the 
following criteria: 

(1) Supervisory nomination (per 
requirements of § 1214.505{c) of this 
part) and assurance of ability to perform 
mission critical duties as evidenced by 
performance during training and while 
on the job. 

(2) Medical evaluation (for cause only) 
by NASA designated medical/ 
psychiatric authority consistent with: 

{i) The guidelines and requirements of 
the NASA Occupational Health Division 
as required to ensure adequate health 
for competent and reliable performance; 
and 


(ii) Information developed by testing, 
review and other screening regarding an 
individual's health, drug cr alcohol 
abuse, or other factors which may 
reflect adversely on his or her 
cognizance, judgement, and ability to 
act reliably. Such information shall be 
considered “cause” within the meaning 
of this subsection. 

(iii) All information obtained by 
medical or Employee Assistance 
Program evaluation is subject to federal 
and state statutes and regulations 
pertaining to the privacy and 
confidentiality of patient/client 
information. 

(3) Evaluation by a NASA-designated 
investigatory authority including a 
review of the results of any National 
Agency Check (including a name check 
of the Federal Bureau of Investigation 
(FBI) fingerprint records) completed 
within the past 5 years. When the 
National Agency Check indicates that a 
more extensive investigation has been 
completed, the results of that 
investigation will also be reviewed. 

(4) Local agency checks as 
appropriate. 

(5) A review of the PRP candidate's 
personnel employment records. 

(6) A review of the Inspector General 
case files. 

(c) Information acquired during the 
screening process will be protected in a 
manner consistent with the provisions of 
the Privacy Act and other pertinent laws 
and regulations. 


* See footrote 1 to § 1214.502{e). 


§ 1214.505 Program implementation. 
(a) The Director of each NASA 


- Installation will designate mission 


critical space systems areas. 

(b) NASA installaticns will identify 
positions/duties subject to this 
regulation and will identify all civil 
service and contractor personnel 
assigned to these positions/duties. The 
number of persons so identified must be 
the absolute minimum necessary to meet 
operational requirements. 

(c) Each NASA installation to which 
this regulation is applicable will 
establish: 

(1) A suitability certification system 
including a designated certifying official 
to ensure that the screening 
requirements of this regulation are met. 
Adjudication Guidelines {Attachment B 
of NMI 8610.13) ® provides a baseline for 
each installation to consider in 
formulating a certification approach. 
The screening/evaluation plans and 
procedures formulated at each 
installation will be approved by 
Headquarters (Office of Safety and 
Mission Quality (Code Q) and 
appropriate Program Associate 
Administrators) before implementation. 

(2} A management review process to 
validate the objectivity of individual 
suitability certification determinations 
and to ensure that reassignments or 
other personnel actions taken pursuant 
to this regulation are fair and in 
consonance with applicable personnel 
policies and procedures. 

(3) An adequate training program for 
certifying officials, supervisors, 
adjudicators, and other installation 
personnel approved by Headquarters 
Code Q before implementation. 

(4) Each NASA installation will 
maintain a roster of installation 
adjudicators. Directors of the 
Installations will approve appointment 
of adjudicators. 


(d) Supervisors will: 

(1) Review for reliability and 
nominate personnel whose duties 
require certification under the PRP. 


(2) Certify that the PRP candidate 
holds current licenses, skill training 
certificates, and other documentation 
issued as required by applicable 
directives. 

(3) Brief PRP candidates and rebrief 
PRP personnel on the needs and intent 
of the PRP. 

(4) Monitor and continually evaluate 
personnel for steady reliable 
performance and notify the certifying 
official if changes occur which may 


5 See footnote 1 to § £214.5024e). 
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compromise the safety and reliability of 
mission critical space systems. 

(e) NASA Headquarters Office of 
Safety and Mission Quality (Code Q) 
will act as the Office of Primary 
Responsibility (OPR) for PRP policy and 
oversight (periodic review). The 
certification of Headquarters personnel 
will be carried out by the Office of 
Headquarters Operations (Code D) in 
accordance with § 1214.505 of this part. 


(f} Foreign representatives requiring 
access to mission critical space systems 
or having the need to assume mission 
critical positions/ duties (as defined in 
§ 1214.502 of this part) pursuant to 
international agreements also require 
certification under this program. NASA 
will accept certifications from foreign 
agencies following review under the 
NASA Headquarters process 
(§ 1214.505(e) of this part), if a written 
agreement has been reached with the 
foreign sponsoring agency whereby 
NASA recognizes the foreign agency's 
process as equivalent to its own. Such 
agreements will be negotiated by the 
International Relations Division (Code 
XI) with the concurrence of the NASA 
Headquarters Office of Safety and 
Mission Quality (Code Q) and the 
Program Office responsible for the 
program to which such access is sought. 
The intent of the certification process is 
that foreign personnel are screened as 
thoroughly as are U.S. citizens who have 
access to mission critical space systems 
areas or who have the need to assume 
mission critical duties. 


(g) NASA will accept certifications 
from other Federal agenices, 
departments, and offices following 
review under the NASA Headquarters 
process (Section 1214.505{e) of this part), 
if a written agreement has been reached 
whereby NASA recognizes that process 
as equivalent to its own. Such 
agreements will be negotiated by the 
NASA Headquarters Office of Safety 
and Mission Quality (Code Q) and the 
Program Office responsible for the 
program to which such access is sought. 
A security clearance to access classified 
material is not sufficient to meet the 
certification requirements of this 
regulation. 


Dated: December 17, 1990. 
Richard H. Truly, 
Administrator. 


[FR Doc. 90-30276 Filed 12-27-90;.8:45 am} 
BILLING CODE 7610-01-m 
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DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


18 CFR Part 250 
[Docket No. RM87-5-006, Order No. 497-B] 


Inquiry Into Alleged Anticompetitive 
Practices Related to Marketing 
Affiliates of Interstate Pipelines; Order 
Extending Sunset Date 


Issued December 13, 1990. 

AGENCY: Federal Energy Regulatory 
Commission, Energy. 

ACTION: Final rule; order extending 
sunset date. 


SUMMARY: The Commission issued a 

' final rule in Order No. 497 (53 FR 22,139 
(June 14, 1988), III FERC Stats. & Regs. 
{ 30,820 on June 1, 1988, adopting 
standards of conduct and reporting 
requirements to govern the relationship 
between interstate pipelines and their 
gas marketing affiliates. Order No. 497- 
A (54 FR 52,781 (December 22, 1989), III 
FERC Stats & Regs. { 30,868 (1989) 
denied in part and granted in part 
rehearing of Order No. 497 and extended 
the final rule’s reporting requirements 
for an additional year, from December 
31, 1989 to December 31, 1990. 

This order extends the final rule's 
reporting requirements for an additional 
year, from December 31, 1990 to 
December 31, 1991. The Commission is 
extending the report requirements for an 
additional year because several issues 
regarding Order Nos. 497 and 497—A are 
pending. The Commission also believes 
that the potential for discriminatory 
behavior by pipelines in favor of their 
marketing affiliates continues to exist 
and that reporting has deterrent effect. 
EFFECTIVE DATE: In order to prevent a 
gap in the rule’s reporting requirements, 
the extension of the sunset provision for 
the rule’s reporting requirements is 
effective January 1, 1991. However, 
since the record in this case has been 
filed with the U.S. Court of Appeals for 
the District of Columbia Circuit, the 
court has exclusive jurisdiction over the 
matter pursuant to section 19(b) of the 
Natural Gas Act. Therefore, the 
extension of the sunset provision for the 
reporting requirements is subject to 
leave of court. 

FOR FURTHER INFORMATION CONTACT: 
Cecilia Desmond, Office of the General 
Counsel, Federal Energy Regulatory 
Commission, 825 North Capitol Street 
‘NE., Washington, DC:20426, (202) 208- 
2280. 

SUPPLEMENTARY INFORMATION: In 
addition to publishing the full text of this 


document in the Federal Register, the 
Commission also provides all interested 
persons an opportunity. to inspect or 
copy the contents of this document 
during normal business hours in Room 
3308, 941 North Capitol Street NE., 
Washington, DC 20426. 

The Commission Issuance Posting 
System (CIPS), an electronic bulletin 
board service, provides access to the 
texts of formal documents issued by the 
Commission. CIPS is available at no 
charge to the user and may be accessed 
using a personal computer with a 
modem by dialing (202) 208-1397. To 
access CIPS, set your communications 
software to use 300, 1200 or 2400 baud, 
full duplex, no parity, 8 data bits, and 1 
stop bit. The full text of this order will 
be available on CIPS for 30 days from 
the date of issuance. The complete text 
on diskette in WordPerfect format may 
also be purchased from the 
Commission's copy contractor, La Dorn 
Systems Corporation, also located in 
Room 3308, 941 North Capitol Street NE., 
Washington, DC 20426. 


I. Introduction 


The Federal Energy Regulatory 
Commission (Commission) is extending 
the sunset date of Order No. 497’s } 
reporting requirements for an additional 
year, from December 31, 1990 until 
December 31, 1991. 


II. Public Reporting Burden 


This order does not change the 
reporting burden in the final rule, as 
revised in Order No. 497-A, that already 
is in effect. The order extends these 
reporting requirements and the sunset 
provision for an additional year, from 
December 31, 1990 to December 31, 1991. 
The Office of Management and Budget 
approved the reporting requirements in 
the final rule on August 18, 1988. 

This approval is effective until March 
31, 1991. 


Ill. Background 


The Commission issued a final rule in 
this proceeding on June 1, 1988,? which 
was the result of a lengthy rulemaking 
proceeding begun in response to 
petitions for rulemaking * and several 


1 Inquiry Into Alleged Anticompetitive Practices 
Related to Marketing Affiliates of Interstate 
Pipelines, 53 FR 22,139 (June 14, 1988), III] FERC 
Stats. & Regs., J 30,820 (June 1, 1988); Order No. 497- 
A, 54 FR 52,781 (Dec. 22, 1989); Hil FERC Stats. & 
Regs. { 30,868 (1989). 

2 Id. 

3 Petitions of Hadson Gas Systems, Inc. in Docket 
No. RM&6~19-000, Minnesota Department of Public 
Service in Docket No. RM87=1-000, and Shell Gas 
Trading Co. in Docket No. RM87~-2-000. 


cases that had raised the issue of 
potential abuse in the relationship 
between interstate natural gas pipelines 
and their marketing or brokering 
affiliates.* The final rule in Order No. 
497 adopted standards. of conduct and 
reporting requirements intended to 
prevent preferential treatment of an 
affiliated marketer by an interstate 
pipeline in the provision of 
transportation services.® The final rule 
also adopted a sunset provision of 
December 31, 1989, for the reporting 
requirements and specifically reserved 
the Commission's option of extending 
the date should the Commission decide 
there was a need to do so. 

On December 15, 1989, the 
Commission issued Order No. 497-A 
which granted partial rehearing of Order 
No. 497 and clarified certain provisions 
of the final rule.* Order No. 497-A also 
extended the final rule’s reporting 
requirements for an additional year, 
from December 31, 1989 to December 31, 
1990, and stated that the Commission 
would examine the need to further 
extend the rule's reporting requirements 
prior to their sunset date of December 
31, 1990.7 

Several pipelines and local 
distribution companies filed with the 
United States Court of Appeals for the 
DC Circuit for judicial review of the 
Order No. 497 marketing affiliate rule, 
and the case is pending before that court 
in Tenneco Gas v. FERC, No. 89-1768. 
Consequently, the Commission's action 
in this proceeding is subject to leave of 
the court. 


IV. Discussion 


Order No. 497 has two basic elements: 
(1) The establishment of Standards of 
Conduct intended to assure that 
pipelines do not use the essential facility 
in a discriminatory manner to the 
competitive advantage of their affiliates, 
and (2) the requirement that pipelines 


* Northern Natural Gas Co. Docket No. RP82-71- 
001, et al., 20 FERC { 61,040 (1982); Mountain Fuel 
Resources, Inc., Docket No. RP86-87-001, 36 FERC 
{ 61,150 (1986); ANR Pipeline Co., Docket No. RP86- 
105-000, 35 FERC { 61,400 (1986); Independent 
Petroleum Association of Mountain States v. 
Panhandle Eastern Pipeline Co., Docket No. CP86- 
584-000, 36 FERC § 61,282 (1986); Southern Natural 
Gas Co., Docket No. CP86-277-001, et al., 36 FERC 
q 61,275 (1986); Texas Cas Transmission Corp., 
Docket No. CP86-349-001, 36 FERC § 61,274 (1986); 
Arkla Exploration Co., Docket No. C186-376-000, et 
al., 37 FERC { 61,011 (1986); Southern Natural Gas 
Co., Docket No. C186-371-000, et a/., 36 FERC 
4 61,401 (1986); Tenneco Oil Co., et a/., Docket No. 
C186-254-000, et a/., 36 FERC { 61,399 (1986). 

5 53 FR 22,139 (June 14, 1988), III FERC Stats. & 
Regs. § 30,820 (1988). 

® 54 FR 52,781 (Dec. 22, 1989); III FERC Stats. & 
Regs. § 30,868 (1989). , 

7 OMB has granted an extension of its approval 
to collect this information until March 31, 1991. 





record and report the essential terms of 
transactions with or to the benefit of 
affiliates in order to allow verification of 
compliance with the Standards of 
Conduct. 

The Commission is extending the 
reporting requirements of Order Nos. 
497 and 497-A for an additional year 
from December 31, 1990 to December 31, 
1991, because several issues regarding 
Order Nos. 497 and 497-A are pending. 
These issues include those raised in the 
protests of filings made by pipelines in 
response to issuance of Order No. 497, 
the applicability of the Standards of 
Conduct to discount sales programs, as 
well as the appeal to the U.S. Courts of 
Appeals for the District of Columbia 
Circuit. With these issues pending, it 
would be premature to let the reporting 
requirements lapse at the end of this 
year. 

The Commission also believes that the 
potential for discriminatory behavior by 
pipelines in favor of their marketing 
affiliates continues to exist. The 
Commission believes that reporting has 
a deterrent effect in that it sensitizes the 
participants in a transaction that at 
some time in the future the Commission 
may Call upon them to explain how the 
transaction complies with the Standards 
of Conduct. in addition, reporting is an 
invaluable enforcement tool when 
deterrence is not successful because 
data regarding transactions can be 
analyzed to verify whether a particular 
prohibited practice has occurred. 
Therefore ing the reporting 
requirements to lapse at this time would 
hamper the Commission’s ability to 
enforce those standards. Continuation of 
these requirements will assist the public 
and Commission staff in monitoring 
potential abuses.® 

For all of the foregoing reasons, the 
Commission is extending the reporting 
requirements of Order Nos. 497 and 497- 
A for an additional year from December 
31, 1990 to December 31, 1991. Because 
the Commission cannot now determine 
the need to continue the reporting 
requirements subsequent to December 
31, 1991, the Commission will again 
examine the need to extend the rule’s 
reporting requirements prior to the new 
sunset date. This should enable the 
Commission to resolve some of the 
issues discussed above. In addition, by 


s supanbasbeeedooapeenmamene 


ty brokering and storage service. elso subject 
to Order Wo. 497's requirements. See, e.g. 
Transcontinental Gas Pipe Line Corp., 52 FERC 
$61,277 (1990); U-T Offshore System, 53 FERC 
§ 61,124 (1980); High Island Offshore System, 53 
FERC § 61,126 (1990): and Natural Gas Pipeline Co. 
of America, 50 PERC § 61,385 (1990). 


that time we should have the benefits of 
the court’s review of Order Nos. 497 and 
497-A. 


V. Information Collection 


The Office of Management and 
Budget’s (OMB) regulations ® require 
that OMB approve certain information 
collection requirements imposed by 
agency rule. The Commission is 
notifying OMB that it is extending the 
sunset provision for Order No. 497 and 
submitting the information collection 
provisions in this notice for its approval. 

Interested persons can obtain 
information on the information 
collection provisions by contacting the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426 (Attention: 
Michael Miller at (202) 208-1415). 
Comments on the information collection 
provisions can be sent to the Office of 
Information and Regulatory Affairs of 
OMB, New Executive Office Building, 
Washington, DC 20503 (Attention: Desk 
Officer for the Federal Energy 
Regulatory Commission). 


VI. Administrative Findings and 
Effective Date 


The Administrative Procedure Act 
(APA), pursuant to section 553{d}, 
generally requires a rule to be effective 
not less than 30 days after publication in 
the Federal Register unless good cause 
is found to shorten the time period. The 
sunset date for the reporting 
requirements will expire before the 
APA's 30 day publication requirement 
has been fulfilled thus causing a gap in 
the rule's reporting requirements. 
Therefore, in order to prevent a gap in 
the rule’s reporting requirements, this 
order’s extension of the sunset provision 
for the rule’s reporting requirements, 
from December 31, 1990 to December 31, 
1991, is effective January 1, 1991. 
However, since the record in this case 
has been filed with the U.S. Court of 
Appeals for the District of Columbia 
Circuit, the court has exclusive 
jurisdiction over the matter pursuant to 
section 19(b) of the Natural Gas Act. 
Therefore, the extension of the sunset 
provision for the reporting requirements 
is subject to leave of court. 


List of Subjects in 18 CFR Part 250 


Natural gas, reporting and 
recordkeeping requirements. 

In consideration of the foregoing, the 
Commission, subject to leave of the 
court, amends part 250, chapter I, title 18 
Code of Federal Regulations as set forth 
below. 


® 5 CFR 1320.13 (1989). 
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By the Commission. 
Linwood A. Watson, Jr., 
Acting Secretary. 


PART 250—FORMS 


1. The authority citation for part 250 is 
revised to read as follows: 


Authority: 42 U.S.C. 7101-7352; E.O. No. 
12009, 3 CFR 1978 Comp., p. 142; 15 U.S.C. 
717-717w; 15 U.S.C. 3301-3432. 


2. In § 250.16, paragraphs (a)(3), (c){1), 
(c)(2) introductory text and (d)(1) are 
revised to read as follows: 


§ 250.16 Format of compliance plan for 
transportation services and affiliate 
transactions. 


(a) Who must comply. 


* * * 7 * 


(3) Maintain all information required 
under this section from the time the 
information is received until December 
31, 1991. 


* * * * * 


(c) What to maintain. (1) An interstate 
pipeline must maintain the information 
in paragraph (b)(2) of this section for all 
requests for transportation services 
made by nonaffiliated shippers or in 
which a nonaffiliated shipper is 
involved from the time the information 
is received until December 31, 1991. 

(2) The information required to be 
maintained by this section will be 
available from September 12, 1988 until 
December 31, 1992 to: 


* + ee * * 


(d) When to file. (1) The information 
in paragraph (b)(1) of this section and 
entries in the log specified in paragraph 
(b}{2) of this section relating to 
transportation requests for which 
transportation has commenced 30 days 
or more previously, which have been 
denied, or which have been pending for 
more than six months, must be filed 
initially with the Commission by 
September 19, 1988, and thereafter as 
required by paragraphs (d)(2) and (d)(4) 
until December 31, 1991. This 
requirement applies to transportation 
service that commenced or 
transportation requests that were denied 
after July 14, 1988, or that were pending 
for six months or more on July 14, 1988. 


* * * * * 


[FR Doc. 90-30476 Filed 12-27-90; 8:45 am] 
BILLING CODE 6717-01-é 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Secretary 
24 CFR Parts 103 and 109 
[Docket No. R-90-1504; FR-2920-F-01] 


Fair Housing—Complaint Processing 


AGENCY: Office of the Assistant 
Secretary for Fair Housing and Equal 
Opportunity, HUD. 


ACTION: Final rule. 


SUMMARY: Under the current Fair 
Housing complaint procedures, the 
General Counsel has exclusive authority 
to determine whether or not reasonable 
cause exists to believe that 
discrimination has occurred. The 
Department is revising these regulations 
to authorize the Assistant Secretary for 
Fair Housing and Equal Opportunity to 
make determinations of no reasonable 
cause. The General Counsel will retain 
sole authority to determine that 


reasonable cause exists. The purpose of - 


this change is to make more efficient use 
of the Department's investigation 
resources. 


The rule:also allows HUD to send the 
notice that a matter has been referred to 
the Attorney General by regular mail 
rather than by certified mail. 


EFFECTIVE DATE: January 28, 1991. 


FOR FURTHER INFORMATION CONTACT: 
David H. Enzel, (202) 708-1207, Office of 
Equal Opportunity and Administrative 
Law, Office of the General Counsel, 
Department of Housing and Urban 
Development, 451 Seventh Street SW., 
20410-0500. (The telephone number set 
forth above is not a toll-free number.) 
The toll-free TDD number is 1-800-543— 
8294 for hearing impaired persons who 
may wish to use this number for 
information or assistance. 


SUPPLEMENTARY INFORMATION: 
Background 


Part 103 of title 24 of the Code of 
Federal Regulations contains HUD's 
regulations governing the complaint 
processing procedures under the Fair 
Housing Act. Under 24 CFR 103.400, the 
General Counsel is delegated exclusive 
authority to make all determinations of 
whether or not reasonable cause exists 
to believe that discrimination occurred. 
The General Counsel delegated much of 
the authority to make reasonable cause 
determinations. under 24 CFR 103.400 to 
the Regional Counsel under a delegation 
of authority (see 55 FR 23301 (June 7, 
1990)). 

The Department is revising 24 CFR 
103.400.to delegate authority to the 


Assistant Secretary for Fair Housing 
and Equal Opportunity to make 
determinations of no reasonable cause. 
The General Counsel will retain sole 
authority to make determinations that ~ 
reasonable cause exists to believe that 
discrimination occurred, and also will 
retain the authority to make 
determinations of no reasonable cause. 
Under 24 CFR 103.400, as revised, the 
Assistant Secretary will refer to the 
General Counsel only those cases where 
the Assistant Secretary believes that a 
discriminatory housing practice has 
occurred or is about to occur. All other 
cases, including zoning or land use 
matters, which now are forwarded to 
the Department of Justice by the General 
Counsel before being closed by HUD, 
will be dismissed by the Assistant 
Secretary without being referred to the 
General Counsel. HUD is making this 
change primarily because it believes 
that the change will result in greater 
efficiency in processing complaints 
under the Fair Housing Act. 

This rule makes conforming changes 
in 24 CFR 103.200(a)(3), 103.300(a)}, and 
109.16 (a), (a)(1), and (a)(2). 

This rule also revises § 103.400(a)(2); 
which advises the parties that the 
General Counsel has referred the matter 
to the Attorney General, so that the 
notice may be sent by regular mail 
rather than certified mail. The 
Department does not believe that it is 
necessary to have proof of delivery of 
this notice which is informative, but not 
dispositive of the matter. 

The Department is publishing this rule 
as a final rule without prior public 
notice and opportunity to comment 
because this rule’s content is limited to 
the internal practices and procedures 
associated with the processing of - 
complaints. 


Other Matters 


An environmental finding under the 
National Environmental Policy Act (42 
U.S.C. 4321-4347) is unnecessary 
because this rule relates to a delegation 
of authority, which is categorically 
excluded under HUD regulations at 24 
CFR 50.20(k). 

This rule does not constitute a “major 
rule” as that term is defined in section 
1(b) of Executive Order 12291. Analysis 
of the rule indicates that it would not: 

(1) Have an annual effect on the 
economy of $100 million or more; 

(2) Cause major increases in costs or 
prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions; or 

(3) Have a significant adverse effect 
on competition, employment, 
investment, productivity, innovation, or 


on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

In accordance with the provisions of 5 
U.S.C. 605{b) (the Regulatory Flexibility 
Act), the undersigned hereby certifies 
that this rule does not have a significant 
economic impact on a substantial 
number of small entities. The rule is a 
technical, procedural change which only 
affects operations within HUD. The rule 
does not affect substantive rights. 

The General Counsel, as the 
Designated Official under Executive 
Order 12606, The Family, has 
determined that this rule would have no 
significant impact on family formation, 
maintenance, and general well-being. 
The rule is a technical, procedural 
change which only affects operations 
within HUD. The rule does not affect 
substantive rights. 

The General Counsel,.as the 
Designated Official under section 6(a) of 
Executive Order 12612, Federalism, has 
determined that this rule, if 
implemented, would have no significant 
impact on federalism. The rule is a 
technical, procedural change which only 
affects operations within HUD. The rule 
does not affect substantive rights. 

This rule was not listed in the 
Department's Semiannual Agenda of 
Regulations published on October 29, 
1990 (55 FR 44530) under Executive 
Order 12291 and the Regulatory 
Flexibility Act. 

(The catalog of Federal Domestic Assistance 
program number and title is 14.400 Equal 
Opportunity in Housing) 


List of Subjects 
24 CFR Part 103 
Administrative practice and 
procedure, Fair housing. 
24 CFR Part 109 
Advertising, Fair housing. 
Accordingly 24 CFR parts 103 and 109 
are amended as follows: 


PART 103—{AMENDED} 


1. The authority citation for part 103 is 
revised to read as follows: 
Authority: Title VII, Civil Rights Act of 


1968, 42 U.S.C. 3600-3619; section 7(d), 
Department of HUD Act, 42 U.S.C. 3535({d). 


2. In § 103.200, paragraph (a}(3) is 
revised to read as follows: 


§ 103.200 investigations. 

(a) * 2 @ 

(3) To develop factual data necessaty 
for the General Counsel tomakea 
determination under § 103.400 whether, 





and the Assistant Secretary to make a 
determination under § 103.400 that no 
reasonable cause exists to believe that a 
discriminatory housing practice has 
occurred or is about to occur, and to 
take other actions provided under this 
part. 


* * * * io 


3. In § 103.300, paragraph (a) is 
revised to read as follows: 


§ 103.300 Conciliation. 

(a) During the period beginning with 
the filing of the complaint and ending 
with the filing of a charge or the 
dismissal of the complaint by the 
General Counsel or the Assistant 
Secretary, the Assistant Secretary will, 
to the extent feasible, attempt to 
conciliate the complaint. 


* 2 * * * 


4. Section 103.400 is revised to read as 
follows: 


§ 103.400 Reasonable cause 
determination. 


(a) If a conciliation agreement under 
§ 103.310 has not been executed by the 
complainant and the respondent and 
approved by the Assistant Secretary, the 
Assistant Secretary shall conduct a 
review of the factual circumstances 
revealed as part of HUD's investigation. 

(1) If the Assistant Secretary 
determines that based on the totality of 
the factual circumstances known at the 
time of the Assistant Secretary's review, 
no reasonable cause exists to believe 
that a discriminatory housing practice 
has occurred or is about to occur the 
Assistant Secretary shall: Issue a short 
and plain written statement of the facts 
upon which the Assistant Secretary has 
based the no reasonable cause 
determination; dismiss the complaint; 
notify the aggrieved person and the 
respondent of the dismissal (including 
the written statement of facts) by 
certified mail or personal service; and 
make public disclosure of the dismissal. 
The respondent may request that no 
public disclosure be made. 
Notwithstanding such a request, the fact 
of dismissal, including the names of the 
parties, shall be public information 
available on request. The Assistant 
Secretary's determination shall be based 
solely on the facts concerning the 
alleged discriminatory housing practice 
provided by complainant and 
respondent and otherwise disclosed 
during the investigation. In making this 
determination, the Assistant Secretary 
shall consider whether the facts 
concerning the alleged discriminatory 
housing practice are sufficient to 
warrant the initiation of a civil action in 
Federal court. 


(2) If the Assistant Secretary believes 
that reasonable cause may exist to 
believe that a discriminatory housing 
practice has occurred or is about to 
occur, the Assistant Secretary shall 
forward the matter to the General 
Counsel for consideration. In-all such 
cases not involving the legality of local 
land use laws or ordinances (except as 
provided in paragraph (b) of this 
section), the General Counsel shall 
determine whether, based on the totality 
of the factual circumstances known at 
the time of the decision, reasonable 
cause exists to believe that a 
discriminatory housing practice has 
occurred or is about to occur. The 
General Counsel's determination shall 
be based solely on the facts concerning 
the alleged discriminatory housing 
practice provided by complainant and 
respondent and otherwise disclosed 
during the investigation. In making this 
determination, the General Counsel 
shall consider whether the facts 
concerning the alleged discriminatory 
housing practice are sufficient to 
warrant the initiation of a civil action in 
Federal court. 

(i) If the General Counsel determines 
that reasonable cause exists, the 
General Counsel will immediately issue 
a charge under § 103.405 on behalf of the 
aggrieved person, and shall notify the 
aggrieved person and the respondent of 
this determination by certified mail or 
personal service. 

(ii) If the General Counsel determines 
that no reasonable cause exists, the 
General Counsel shail: issue a short and 
plain written statement of the facts upon 
which the General Counsel has based 
the no reasonable cause determination; 
dismiss the complaint; notify the 
aggrieved person and the respondent of 
the dismissal (including the written 
statement of facts) by certified mail or 
personal service; and make public 
disclosure of the dismissal. The 
respondent may request that no public 
disclosure be made. Notwithstanding 
such a request, the fact of dismissal, 
including the names of the parties, shall 
be public information available on 
request. 

(3) If the General Counsel determines 
that the matter involves the legality of 
local zoning or land use laws or 
ordinances, the General Counsel, in lieu 
of making a determination regarding 
reasonable cause, shall refer the 
investigative materials to the Attorney 
General for appropriate action under 
section 814(b)(1) of the Fair Housing 
Act, and shall notify the aggrieved 
person and the respondent of this action 
by mail or personal service. 

(b) The General Counsel may not 
issue a charge under paragraph (a) of 
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this section regarding an alleged 
discriminatory housing practice, if an 
aggrieved person has commenced a civil 
action under an Act of Congress or a 
State law seeking relief with respect to 
the alleged discriminatory housing 
practice, and the trial in the action has 
commenced. If a charge may not be 
issued because of the commencement of 
such a trial, the General Counsel shall 
so notify the aggrieved person and the 
respondent by certified mail or personal 
service. 

(c){1) A determination of no 
reasonable cause by the Assistant 
Secretary or any determination by the 
General Counsel shall be made within 
100 days after filing of the complainant 
(or where the Assistant Secretary has 
reactivated a complaint, within 100 days 
after service of the notice of reactivation 
under § 103.115), unless it is impractical 
to do so. 

(2) If the Assistant Secretary or the 
General Counsel is unable to make the 
determination within the 100-day period 
specified in paragraph (c)(1) of this 
section, HUD will notify the aggrieved 
person and the respondent, by mail, of 
the reasons for the delay. 


PART 109—FAIR HOUSING 
ADVERTISING 


5. The authority citation for part 109 is 
revised to read as follows: 

Authority: Title VIII, Civil Rights Act of 
1968, 42 U.S.C. 3600-3620; section 7(d), 
Department of HUD Act, 42 U.S.C. 3535(d). 


6. In § 109.16, paragraph (a) is revised 
to read as follows: 


§ 109.16 Scope. 


(a) General. This part describes the 
matters the Department will review in 
evaluating compliance with the Fair 
Housing Act in connection with 
investigations of complaints alleging 
discriminatory housing practices 
involving advertising. Use of these 
criteria will be considered by the 
General Counsel in making 
determinations as to whether there is 
reasonable cause, and by the Assistant 
Secretary in making determinations that 
there is no reasonable cause, to believe 
that a discriminatory housing practice 
has occurred or is about to occur. 

(1) Advertising media. This part 
provides criteria for use by advertising 
media in determining whether to accept 
and publish advertising regarding sales 
or rental transactions. Use of these 
criteria will be considered by the 
General Counsel in making 
determinations as to whether there is 
reasonable cause, and by the Assistant 
Secretary in making determinations that 
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there is no reasonable cause, to believe 
that a discriminatory housing practice 
has occurred or is about to occur. 

(a) Advertising media. This part 
provides criteria for use by advertising 
media in determining whether to accept 
and publish advertising regarding sales 
or rental transactions. Use of these 
criteria willbe considered by the 
General Counsel in making 
determinations as to whether there is 
reasonable cause, and by the Assistant 
Secretary in making determinations that 
there is no reasonable cause, to believe 
that a discriminatory housing practice 
has occurred or is about to occur. 

(2) Persons placing advertisements. A 
failure by persons placing 
advertisements to use the criteria 
contained in this part, when found in 
connection with the investigation of a 
complaint alleging the making or use of 
discriminatory advertisements, will be 
considered by the General Counsel in 
making a determination of reasonable 
cause, and by the Assistant Secretary in 
making determinations that there is no 
reasonable cause, to believe that a 
discriminatory housing practice has 
occurred or is about to occur. 

* * * * * 
Dated: November 30, 1990. 
Alfred A. DelliBovi, 
Deputy Secretary. 
[FR Doc. 90-30465 Filed 12-27-90; 8:45 am] 
BILLING CODE 4210-32-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


26 CFR Parts 301 and 602 
{T.D. 8326] 
RIN 1545-AP08 


Disclosure of Tax Return Information 
for Purposes of Quality or Peer 
Reviews; Disclosure of Tax Return 
Information Due to Incapacity or Death 
of Tax Return Preparer 


AGENCY: Internal Revenue Service, 
Treasury. 
ACTION: Temporary regulations. 


SUMMARY: This document contains 
temporary regulations § 301.7216-2T(o) 
prescribing the circumstances under 
which tax return information may be 
disclosed for purposes of conducting 
quality or peer reviews. These 
temporary regulations are necessary to 
provide tax return preparers with the 
guidance needed to comply with 
changes to the applicable law made by 
the Omnibus Reconciliation Act of 1989. 
This document also contains temporary 


regulations § 301.7216-2T{p) regarding 
disclosures necessitated by a tax return 
preparer’s incapacity or death. Similar 
rules from a now withdrawn proposed 
regulation are hereby reissued in 
temporary form with clarifying changes. 
The text of the temporary regulations set 
forth in this document also serves as the 
text of the proposed regulations cross 
referenced in notice of proposed 
rulemaking IA-83-90 in the Proposed 
Rules portion of this issue of the Federal 
Register. 

EFFECTIVE DATES: These temporary 
regulations are effective on December 
28, 1990. 

FOR FURTHER INFORMATION CONTACT: 
David L. Meyer, Attorney-Advisor, 
Office of the Assistant Chief Counsel 
(Income Tax and Accounting) at 202- 
566-5985 (not a toll-free number). 
SUPPLEMENTARY INFORMATION: 


Paperwork Reduction Act 


This regulation is being issued without 
prior notice and public procedure 
pursuant to the Administrative 
Procedure Act (5 U.S.C. 535). For this 
reason, the collection of information 
contained in this regulation has been 
reviewed and, pending receipt and 
evaluation of public comments, 
approved by the Office of Management 
and Budget (OMB) under control number 
1545-1209. The estimated annual burden 
per recordkeeper varies from 15 minutes 
to 2 hours, depending on individual 
circumstances, with an estimated 
average of 1 hour. 

These estimates are an approximation 
of the average time expected to be 
necessary for a collection of 
information. They are based on such 
information as is available to the 
Internal Revenue Service. Individual 
recordkeepers may require greater or 
less time, depending on their particular 
circumstances. 

For further information concerning 
this collection of information, and where 
to submit comments on this collection of 
information, the accuracy of the 
estimated burden, and suggestions for 
reducing this burden, please refer to the 
preamble to the cross-reference notice 
of proposed rulemaking published in the 
Proposed Rules section of this issue of 
the Federal Register. 


Background 

This document adds rules under 
section 7216(b)(3) of the Internal 
Revenue Code of 1986 to the Regulations 
on Procedure and Administration (26 
CFR part 301). Section 7216(b)(3) was 
amended by section 7739(a) of the 
Omnibus Budget Reconciliation Act of 
1989 (“OBRA 1989") (Pub. L. No. 101- 


239, 103 Stat. 2106, 2404) to require the 
issue of regulations addressing the 
disclosure of tax information for the 
purposes of quality or peer reviews. On 
October 3, 1990, the Internal Revenue 
Service issued an advance notice of 
proposed rulemaking (55 FR 40401) 
soliciting comment on issues raised by 
amended section 7216(b)(3). These 
temporary regulations will also apply to 
disclosures and uses which otherwise 
might be subject to the civil penalty of 
section 6713(a). See section 6713(b). 

A regulation proposed on November 
19, 1985 (project number IA-3-85 
(formerly LR-3-84), 50 FR 47563) 
concerning the disclosure of tax return 
information for the purposes of 
monitoring and auditing of tax return 
preparation has been withdrawn. See 
withdrawal notice published elsewhere 
in this issue of the Federal j 
Pertinent issues addressed in the 
withdrawn regulation have been 
covered in these temporary regulations. 


Explanation of Provision 


Section 7216(a) generally provides 
that any tax return preparer who 
discloses or uses any tax return 
information other than for the purpose 
of preparing any tax return of the 
taxpayer is guilty of a misdemeanor. 
The penalty for the misdemeanor is a 
fine of not more than $1,000 or 
imprisonment for not more than 1 year, 
or both, together with the costs of 
prosecution. 

Section 7216(b) provides that a 
preparer will not be guilty of a 
misdemeanor and subject to penalty for 
certain authorized disclosures and uses. 
In addition, section 7216(b) provides the 
Secretary with the authority to issue 
regulations authorizing disclosures and 
uses not expressly provided for in 
section 7216(b). 

OBRA 1989 amended section 7216(b) 
to provide that the regulations under 
section 7216(b) “shall permit (subject to 
such conditions as such regulations shall 
provide) the disclosure or use of 
information for quality or peer reviews.” 
The amendment does not require the 
taxpayer's prior consent to the 
disclosure or use and is intended to 
enable a tax return preparer to obtain 
the benefits of having another tax return 
preparer review his or her work to 
improve the quality and accuracy of tax 
preparation services. 

These temporary regulations 
incorporate many of the substantive 
comments that were received in 
response to the advanced notice of 
proposed rulemaking published in the 
Federal Register on October 3, 1990. For 
example, these temporary regulations 
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require that a quality or peer review be 
conducted only by attorneys, certified 
public accountants, enrolled agents, and 
enrolled actuaries who are authorized to 
practice before the Internal Revenue 
Service, These temporary regulations 
also allow administrative and support 
personnel of such attorneys, 
accountants, agents, and actuaries to 
have access to tax return information 
while participating in the review, to the 
extent that such disclosure is necessary 
for a successful review. 

In response to comments, these 
temporary regulations provide that 
disclosure is restricted to that necessary 
to conduct a quality or peer review. 
Further, these temporary regulations 
provide that any individual who 
receives tax return information under 
this provision (including administrative 
and support personnel) isataxreturn | 
preparer for purposes of sections 7216(a) 
and 6713(a). The preparer being 
reviewed will be required to maintain a 
record of the review, including the 
information reviewed and the identity of 
the persons conducting the review. The 
record of the review must be retained 
for the period that is prescribed for the 

_Fetention of permanent books of account 
and records under section 6001. See 
Treas. Reg. § 1.6001-1(e). The person or 
firm conducting the quality or peer 
review will not be permitted to retain 
any information that could identify any 
taxpayer by name or identification 
number following the completion of the 
review. These temporary regulations 
make no distinction between disclosures 
made in the course of voluntary reviews 
and disclosures made in the course of 
mandatory reviews. These temporary 
regulations do not provide specific rules 
for franchise quality or peer reviews and 
thus the permissibility of disclosure in 
such cases is to be determined under the 
general standards of these temporary 
regulations. 

These temporary regulations 
incorporate provisions relating to the 
disclosure of tax return information 
when a tax return preparer is 
incapacitated or dies that were part of 
withdrawn proposed regulations 
§ 301.7216-2(0) (project IA-3-85). 


Special Analyses 

It has been determined that these 
temporary rules are not major rules as 
defined in Executive Order 12291. 
Therefore, a Regulatory Impact Analysis 
is not required. It has also been 
determined that section 553{b) of the 
Administrative Procedures Act (5 U.S.C. 
chapter 5) and the Regulatory Flexibility 
Act (5 U.S.C. chapter 6) do not apply to 
these temporary regulations, and, 
therefore, a final Regulatory Flexibility 


Analysis is not required. Pursuant to 
section 7805{f) of the Internal Revenue 
Code, a copy of these temporary 
regulations will be submitted to the 
Chief Counsel on Advocacy of the Small 
Business Administration for comment on 
their impact on small business. 


Drafting Information 


The principal author of these 
temporary regulations is David L. 
Meyer, Office of Assistant Chief 
Counsel, Income Tax and Accounting, 
Internal Revenue Service. However 
personnel from other offices of the IRS 
and Treasury Department participated 
in their development. 


List of Subjects 
26 CFR Part 301 


Administrative practice and 
procedure, Bankruptcy, Courts, Crime, 
Disclosure of information, Employment 
taxes, Estate tax, Excise taxes, Filing 
requirements, Gift tax, Income taxes, 
Investigations, Law Enforcement, 
Penalties, Pensions, Statistics, Taxes. 


26 CFR Part 602 


Reporting and recordkeeping 
requirements. 


Amendments to the Regulations 


For the reasons set forth in the 
preamble, 26 CFR parts 301 and 602 are 
amended as follows. 

Paragraph 1. The authority for part 301 
continues to read in part: 


Authority: 26 U.S.C. 7805 * * *. 


Par. 2. New § 301.7216-2T is added to 
read as follows: 


§ 301.7216-2T Disciosure or use without 
formal consent of the taxpayer 
(temporary). 

(a)-{n) [Reserved] 

(0) Disclosure or use of information 
for quality or peer reviews. The 
provisions of section 7216(a) and 
§ 301.7216-1 do not apply to any 
disclosure of tax return information 
permitted by this paragraph (0) made 
after December 28, 1990. Tax return 
information may be disclosed for the 
purpose of a quality or peer review to 
the extent necessary to accomplish the 
review. A quality or peer review is a 
review that is undertaken to evaluate, 
monitor, and improve the quality and 
accuracy of a tax return preparer’s tax 
preparation services. A quality or peer 
review may be conducted only by 
attorneys, certified public accountants, 
enrolled agents, and enrolled actuaries 
who are eligible to practice before the 
Internal Revenue Service. See 
Department of the Treasury Circular 230, 
31 CFR part 10. Disclosure of tax return 
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information is also authorized to 
persons who provide administrative or 
support services to an individual who is 
conducting a quality or peer review 
under this paragraph (0), but only to the 
extent necessary for the reviewer to 
conduct the review. Tax return 
information gathered in conducting a 
review may be used only for purposes of 
a review. No tax return information 
identifying a taxpayer may be disclosed 
in any evaluative reports or 
recommendations which may be 
accessible to any person other than the 
reviewer or the preparer being 
reviewed. The preparer being reviewed 
shall maintain a record of the review 
including the information reviewed and 
the identity of the persons conducting 
the review. After completion of the 
review, no documents containing 
information that may identify any 
taxpayer by name or identification 
number may be retained by a reviewer 
or his administrative or support 
personnel. Any person (including 
administrative and support personnel) 
receiving tax return information in 
connection with a quality or peer review 
is a tax return preparer for purposes of 
sections 7216(a) and 6713{a). 

(p) Disclosure of tax return 
information due to a tax return 
preparer’s incapacity or death. The 
provisions of section 7216(a) and 
§ 302.7216—1 do not apply to any 
disclosure of tax return information 
permitted by this paragraph (p) made 
after December 28, 1990. In the event of 
incapacity or death of a tax return 
preparer, disclosure of tax return 
information may be made for the 
purpose of assisting the tax return 
preparer or his legal representative (or 
the representative of a deceased 
preparer's estate) in operating the 
business. Any person receiving tax 
return information under the provisions 
of this paragraph (p) is a tax return 
preparer for purposes of sections 7216(a) 
and 6713{a). 

Par. 3. The authority for part 602 
continues to read as follows: 


Authority: 26 U.S.C. 7805. 


Par. 4. The table of OMB Control 
Numbers in § 602.101 is amended by 
adding in the appropriate place in the 
table “§ 301.7216-2T. . . . 1545-1209". 
Fred T. Goldberg, 

Commissioner of Internal Revenue. 

Approved: December 11, 1990. 

Kenneth W. Gideon, 

Assistant Secretary of the Treasury. 

[FR Doc. 90-30361 Filed 12-27-90; 8:45 am] 
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DEPARTMENT OF LABOR 


Employment Standards Administration 
Wage and Hour Division 


29 CFR Parts 511 


Wage Order Procedure for American 
Samoa 


AGENCY: Wage and Hour Division, 
Employment Standards Administration, 
Labor. 


ACTION: Fina] rule. 


summary: On March 30, an interim final 


rule was published in the Federal 
Register amending wage order 
procedures for American Samoa and 
implementing the minimum wage 
increases in the Commonwealth of 
Puerto Rico as required by the 1989 
Amendments to the Fair Labor 
Standards Act (FLSA). This document 
reflects the 1990 Amendments made 
with respect to certain documentary 
requirements relating to wage order 
procedures for American Samoa. Other 
changes of a technical nature have been 
made including corrected references to 
statutory sections. 

EFFECTIVE DATE: December 28, 1390. 
FOR FURTHER INFORMATION CONTACT: 
John R. Fraser, Acting Administrator, 
Wage and Hour Division, U.S. 
Department of Labor, room S-3502, 200 
Constitution Avenue NW., Washington, 
DC 20210, (202) 523-8305. This is not a 
toll-free number. 

SUPPLEMENTARY INFORMATION: 


I. Background 


On March 30, interim final regulations 
were published in the Federal Register 
(55 FR 12114) amending wage order 
procedures applicable to American 
Samoa, and implementing the minimum 
wage provisions in the Commonwealth 
of Puerto Rico as required by the Fair 
Labor Standards Act (FLSA) 
Amendments of 1989 {Pub. L. 101-157}. 
These Amendments removed Puerto 
Rico and the Virgin islands from the 
wage order process wherein industry 
comunittees appointed by the 
Department of Labor establish minimum 
wage rates, but left the procedures in 
place with respect to American Samoa. 

Upon further review, it was 
discovered thai Congress, by simply 
eliminating references to Puerto Rico 
and the Virgin Islands wherever they 

.oecurred in FLSA, had made wage order 
procedures in American Samoa subject 
to certain substantial documentary 
evidence requirements; contained in 
section 8(b} of FLSA. Under these 
requirements, an industry committee 


was required to recommend the wage 
rates prescribed in FLSA for the 
mainland— 

“Unless there is substantial documentary 
evidence, including pertinent unabridged 
profit and loss statements and balance sheets 
for a representative period of years or in the 
case of employees of public agencies. other 
appropriate information, in the record which 
establishes that the industry, or a 
predominant portion thereof, is unable to pay 
that wage.” 


Under the Department's regulations, 
29 CFR 511.10(a), requirements had not 
previously been applied to American 
Samoa. 

When it was brought to the attention 
of the Congress that, by simply 
eliminating references to Puerto Rico 
and the Virgin Islands, it had made 
American Samoa subject to the 
substantial documentary reyuirements 
of section 8(b), efforts were initiated to 
correct this apparent oversight. 
Legislation was passed (Pub. L. 101-583) 
amending section 8(b) to read, in 
pertinent part, as follows: 


ra 


unless there is evidence in the 
record which establishes that the industry, or 
a predominant portion thereof, is unable to 
pay that wage due to such economic and 
competitive condition.” 


In amending regulations, 29 CFR part 
511 so as to eliminate references to 
Puerto Rico and the Virgin Islands, the 
Department initially inadvertently 
deleted that portion of § 511.10{a) that 
required substantial documentary 
evidence in the record establishing that 
an industry, or predominant portion 
thereof, is unable to pay the mainland 
minimum wage. Section 8(b) of FLSA as 
amended in 1989 clearly mandated such 
evidence in the case of industry 
committee procedures for American 
Samoa. The regulations must now be 
amended to reflect the most recent 
amendments to section 8{b). 

The Department also neglected to 
restate the existing requirements for 
submission of prehearing statements in 
§ 511.8, and to amend certain references 
to FLSA to conform to. the section 
numbers as changed by the 1989 
Amendments. These conforming | 
corrections are included in these 
amendments. Certain obsolete statutory 
references and language have also been 
deleted or changed. Finally, the 
reference to “the mainland” in § 511.11 
has been revised to conform to the 
statufory language “in the United States 
outside.of American Samoa.” - ; . 


Il. Procedural Matters 
Paperwork Reduction Act 


These regulations impose no reporting 
or recordkeeping requirements on the 
public. 


Executive Order 12291 


The Department has concluded that 
this is not a major rule, in that it would 
not have an annual! effect on the 
economy of $100 million or more, 6r 
result in a major inerease in costs or 
prices or significant adverse effect on 
competition, employment, investment, 
productivity,.or innovation. Accordingly; 
no regulatory impact analysis is 
required. 


Regulatory Flexibility Analysis 


Inasmuch as these regulations are 
rules of agency procedure, no regulatory 


_ flexibility analysis is required. . 


Administrative Procedure Act 


Inasmuch as these regulations are 
rules of agency procedure. pursuant to 5 
U.S.C. 553{b)(A) and no more than recite 
the language of the statute, no notice of 
proposed rulemaking is required. We 
find good reason to make this rule 
effective upon the date of publication 
pursuant to 5 U.S.C. 553(d). The 
Secretary for good cause finds, pursuant 
to 5U.S.C. 553{d)(3), that this final rule 
cannot be published 30 days before its 
effective date. There was insufficient 
time between the passage of the 
legislation amending section 8(b) of 
FLSA (Pub. L. 101-157) and the next 
hearing, scheduled to begin on January 
14, 1991, to provide for such advance 
publication. 

This document was prepared under 
the direction and control of John R. 
Fraser, Acting Administrator, Wage and 
Hour Division, Employment Standards 
Administration, U.S. Department of 
Labor. 


List of Subjects in. 29 CFR Part 511 


Employment, Investigations, Labor, 
Law enforcement, American Samoa, 
Minimum wages. 

Accordingly, title 29, chapter V, 
subchapter A, of the Code of Federal 
Regulations, is amended as set forth 
below. 

Signed at Washington, DC., on this 17th 
day of December 1990. 

Samuel D.Walker, 
Acting Assistant Secretary for Employment 
Standards, 


PART 511—WAGE ORDER . 
PROCEDURE FOR AMERICAN SAMOA : 


1. The authority citation for part 511 is - 
revised to read as follows: © 





Authority: 29 U.S.C. 205, 206, 208; 5 U.S.C. 
551-559. 


2. Section 511.1 is revised to read as 
foliows: 


§511.1 Generali method for issuance of 
wage orders. 

Pursuant to authority delegated by the 
Secretary of Labor, the Administrator of 
the Wage and Hour Division publishes 
the orders that are required by statute to 
make the recommendations of industry 
committees effective as wage orders 
under section 6{a)(3) of the Fair Labor 
Standards Act. The wage orders issued 
by the Administrator must by law give 
effect to the recommendations of the 
industry committees. All wage order 
proceedings will be conducted in 
accordance with the standards provided 
in the Administrative Procedure Act as 
interpreted and applied in this part. 


3. Section 511.3 is revised to read as 
follows: 


§ 511.3 Composition and appointment of 
committees. 


An industry committee will be 
composed of residents of American 
Samoa and residents of the United 
States outside of American Samoa. The 
Secretary will appoint as members of 
each committee an equal number of 
persons representing: 

(a) The public, 

(b} Employees in the industry, and 

(c) Employers in the industry. 

The public members shail be 
disinterested, and the Secretary will 
designate one as chairperson. For 
purposes of this section only, the 
definition of the industry shall be 
considered to include all such industry 
throughout the United States, its 
territories and possessions. 


4. Section 511.6 is revised to read as 
follows: . 


§511.6 Investigation. 


The Administrator shall prepare an 
economic report containing such data as 
can be assembled pertinent to the 
matters to be referred to a committee. A 
copy of these regulations will be sent to 
all members of the committee following 
their appointment, and a-copy of the 
economic report when completed will be 
furnished promptly. Before making its 
report the committee will decide 
whether it will conduct any further 
investigation, apart from the hearing and 
the review of the economic report, in 
connection with the matters referred to 
it. 

5. In § 511.8, paragraphs (a), (b), and 
(c} are revised to read as follows: 


§ 511.8 Prehearing statements. 


(a) Every employer, employee, trade . 
association, trade union, or group of 
employers, employees, associations, or 
unions in the industry as defined, or in 
such industry elsewhere in the United 
States, and every other person who, in 
the judgment of the committee has an 
interest sufficient to justify the 
participation proposed by such party, 
shall be considered an interested 
person. No member of the committee 
may participate as an interested person. 

(b) Any interested person who wishes 
to participate on his or her own behalf 
or by counsel shall file a written 


- prehearing statement within such period 


of time as may be prescribed in a notice 
of hearing, or other notice published in 
the Federal Register. The number of 
copies of such statements and the time 
and places for filing them will be 
specified in notices of hearings. The 
prehearing statement shall describe the 
person’s interest in the proceeding and 
shall contain: (1) The prepared 
statement he or she proposes to give, if 
any; (2) a statement of the individual 
classifications and minimum wage rates, 
if any, he or she proposes to support; (3) 
the written data he or she proposes to 
introduce in evidence, including all 
tangible objective data to be submitted 
pursuant to § 511.13; (4) the names and 
addresses of the witnesses he or she 
proposes to call and a summary of the 
evidence he or she proposes to develop; 
(5) the name and address of the 
individual who will present his or her 
case; and (6) a statement of the 
approximate length of time his or her 
case will take. If the prehearing 
statement is in conformity with the 
above requirements, the person shall 
have the right to participate as a party. 
In accordance with section 6{c) of the 
Administrative Procedure Act, the 
industry committee shall, after 
considering the advice of committee 
counsel, issue subpoenas, authorized by 
section 9 of the Fair Labor Standards 
Act of 1938, to parties who make a 
request therefor accompanied by a clear 
showing of general relevance and 
reasonable scope of the evidence 
sought. 

(c) Prehearing statements of parties 
shall be made available for examination 
at the offices where they are filed. Each 
person who files a prehearing statement 
should, if requested, make himself or 
herself available for conference with the 
committee staff to make any needed 
clarification of his or her prehearing 
statement, and arrange details of 
presenting his or her testimony or case. 


* * * a. * 
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6. Section 511.9 is revised to read as 
follows: — 


§ 511.9 Requirements for quorum and 
decisions. 


Two-thirds of the members of an 
industry committee shall constitute a 
quorum. Approval by a majority of all of 
the members of an industry committee 
or subcommittee shall be required for its 
report. Except as otherwise provided in 
this part, the chairperson of the industry 
committee or subcommittee may make 
other decisions for the committee or 
subcommittee, but each such decision 
shall be subject to approval of a 
majority of the members present if any 
member objects. 

7. Section 511.10 is revised to read as 
follows: 


§ 511.10 Subjects and issues. 


(a) The declared policy of the Act 
with respect to industries or enterprises 
in American Samoa engaged in 
commerce or in the production of goods 
for commerce is to teach as rapidly as is 
economically feasible without 
substantially curtailing employment the 
object of the minimum wage rate that 
would apply in each such industry under 
paragraph (1) of section 6{a) but for 
section 6(a)(3) of the Act. Each industry 
committee shall recommend to the 
Administrator the highest minimum 
wage rates for the industry that it 
determines, having due regard to 
economic and competitive conditions, 
will not substantially curtail 
employment in the industry and will not 
give any industry in American Samoa a 
competitive advantage over any 
industry in the United States outside of 
American Samoa; except that the 
committee shall recommend to the 
Secretary the minimum wage rate 
prescribed in section 6({a)(1), that would 
be applicable but for section 6(a)(3), 
unless there is evidence in the record 
that establishes that the industry, or a 
predominant portion thereof, is unable 
to pay that wage due to such economic 
and competitive conditions. 

(b) Whenever the industry committee 
finds that a higher minimum wage may 
be determined for employees engaged in 
certain activities or in the manufacture 
of certain products in the industry than 
may be determined for other employees 
in the industry, the industry committee 
shall recommend such reasonable 
classifications within the industry as it 
determines to be necessary for the 
purpose of fixing for each classification 
the highest minimum wage rate (not in 
excess of that prescribed in paragraph 
(1) of section 6{a) of the Act) that can be 
determined for it under the principles set 
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out in this section that will not 
substantially curtail employment in such 
classification and will not give a 
competitive advantage to any group in 
that industry. No classification shall be 
made, however, and no minimum wage 
rate shall be fixed solely on a regional 
basis or on the basis of age or sex. In 
determining whether there should be 
classifications within an industry, in 
making such classifications, and in 
determining the minimum wage rate for 
each classification, the committee shall 
consider, among other relevant factors, 
the following: (1) Competitive conditions 
as affected by transportation, living and 
production costs; (2) the wages 
established for work of like or 
comparable character by collective 
labor agreements negotiated between 
employers and employees by 
representatives of their own choosing; 
and (3) the wages paid for work of like 
or comparable character by employers 
who voluntarily maintain minimum 
wage standards in the industry. 

8. Section 511.12 is revised to read as 
follows: 


§ 511.12 Committee and subcommittee 
meetings. 

(a) The full committee, or a quorum 
thereof, will convene at the time and 
place appointed for an initial prehearing 
meeting as provided in the Secretary’s 
order initiating the proceedings (note 
§ 511.2). The full committee acting 
through a quorum will decide at that 
meeting whether it will preside at the 
reception at the hearing or will authorize 
a subcommittee to preside. Any 
resolution authorizing a subcommittee to 
hold the hearing shall provide a period 
of 30 days after: (1) The subcommittee 
has filed its recommended report and (2) 
a transcript of the subcommittee hearing 
is made available to the parties, for the 
- parties to file exceptions to the 
recommended report, and the committee 
shall meet promptly thereafter on call of 
its chairperson or the Administrator to 
consider exceptions and prepare its final 
report. 

(b) A committee may adjourn its 
meeting or hearing, or both, from time to 
time, and meet again, at hearing or 
otherwise, pursuant to the terms of 
adjournment, or on call of its 
chairperson or the Administrator. 

9. Section 511.13 is revised to read as 
follows: 


§511.13 Evidence. 


In accordance with the notice of 
hearing, the committee and any 
authorized subcommittee will take 
official notice of the facts stated in the 
economic report to the extent they are 
not refuted. by evidence received at the 


hearing. Other pertinent evidence 
available to the Department of Labor 
may be presented at the hearing. The 
committee itself may call witnesses not 
otherwise scheduled to testify. Oral or 
documentary evidence may be received, 
but the committee shall exclude 
irrelevant, immaterial, and unduly 
repetitious evidence. Every interested 
person who has met the requirements 
for participation as a party shall have 
the right to present his or her case by 
oral or documentary evidence, to submit 
rebuttal evidence, and to conduct such 
cross-examination of witnesses called 
by others as may be required for a full 
and true disclosure of the facts. 
Testimony on behalf of an employer or 
group of employers as to inability to pay 
the minimum wage rate specified in 
paragraph (1) of section 6(a) of the Act, 
or as to inability to adjust to a higher 
minimum wage rate than prescribed by 
any applicable wage order of the 
Secretary, shall be supported by 
tangible objective data filed as part of 
the prehearing statement under 
§ 511.8. Financial or other data shall 
include data for the most recent year or 
fraction thereof for which data are 
available. Financial statements filed in 
accordance with this provision, except 
those relating to a pericd of less than a 
full fiscal year or a fiscal year ending 
less than 90 days prior to the filing of the 
prehearing statement, shall be certified 
by an independent public accountant or 
shall be sworn to conform to and be 
consistent with the corresponding 
income tax returns covering the same 
years. Evidence of witnesses not present 
at the hearing may be submitted only by 
affidavits received with, or as a part of, 
a prehearing statement that meets the 
requirements of § 511.8 and 
satisfactorily explains why each affiant 
cannot be present. Such affidavits will 
be received in evidence to the same 
extent that testimony from affiants 
would have been admitted had they 
been present. The committee will give 
such weight to these statements as it 
considers appropriate, and the fact that 
such affiants have not been subject to 
cross-examination may be considered, 
along with other relevant facts, in 
assessing the weight to be given such 
evidence. 

10. In § 511.14, paragraph (b) is 
revised to read as follows: 


§511.14 Procedure for receiving 
evidence. 


(b) Unless otherwise directed by the 
committee, witnesses shall be called in 
the following order: The committee 
economist qualified to testify concerning 
the content and preparation of the 


53299: 
economic report, other witnesses called 
by the Department of Labor, witnesses 
called by the parties, other witnesses. 
Unless otherwise directed by the 
committee, all witnesses other than 
those called by the parties shall be 
examined in the following order: By 
committee counsel, by committee 
economist, by committee members, by 
the parties or their representatives. 
Witnesses called by the parties shall be 
examined first by the party calling them 
or by the party’s specified 
representative, and then in the order 
herein indicated for all other witnesses. 
Redirect examination may be permitted 
at the discretion of the committee. 
Rebuttal evidence may be offered in the 
order and manner in this section 
provided for other evidence. To the 
extent not specified in this section, the 
order for calling and examining 
witnesses shall be specified by the 
chairperson of the committee or 
subcommittee. 

11. Section.511.16 is revised to read as 
follows: 


$511.16 Reports. 


Promptly after receipt of submissions 
under § 511.15, the committee or 
subcommittee will resolve the issues ' 
before it and prepare a report containing 
its findings of fact and 
recommendations. The report shall 
contain the committee's or the 
subcommittee’s findings and 
conclusions as well as the reasons or 
basis therefor upon all the material 
issues of fact, law, or discretion 
presented on the record. When a 
committee, acting through a quorum, has 
presided at the reception of evidence, 
this report shall be its final report on the 
matters referred to it. Where, however, a 
subcommittee has presided at the 
reception of evidence, this report shall 
be an initial report, and the committee 
shall meet thereafter to review the 
report and rule on exceptions in its final 
report. Where the committee presides at 
the reception of evidence and proceeds 
to final decision, every party shall be 
regarded as having objected to any 
wage rate or classification at variance 
with any the party proposed in the 
party’s prehearing statements unless the 
party accepted such a rate or 
classification in any submittal made 
pursuant to § 511.15. A copy of the 
report shall be signed by each member 
of the committee who approves it, either 
at a meeting of the committee or by 
circulation of one or more copies among 
the members of the committee. At any 
time within 3 days after the committee 
report is signed by those who approve it, 
members dissenting therefrom may 





collectively or individually submit 
signed reports stating the reasons for 
their dissent. 

12. Section 511.17 is revised to read as 
follows: 


§511.17 Records. 


Each industry committee shall keep a 
journal recording the time and place of 
all its meetings, the members present, 
the votes, and other formal proceedings, 
including the appointment of 
subcommittees. Subcommittees shall 
keep a similar journal. No report of 
committee or subcommittee discussions 
need be included. All hearings shall be 
recorded. The record of any hearing 
before any subcommittee shall be 
transcribed. All hearings before a 
committee shall also be transcribed in 
whole or in part whenever the 
Administrator so directs upon his or her 
own motion or upon the motion of any 
party or any person compelled to submit 
data or evidence and upon the payment 
of costs prescribed by the 
Administrator. Promptly after 
completion of the committee's final 
report, the committee chairperson shall 
certify the report and transmit it to the 
Administrator. As soon as practicable 
thereafter, the committee staff shall 
transmit to the Administrator: 

(a) All committee and subcommittee 
journals; 

(b) All applications for leave to 
participate as parties together with the 
record of action thereon; and, 

(c) The record, including any 
transcript of the testimony and exhibits, 
together with all papers and requests 
filed in the proceedings. 

These documents shall be available for 
inspections and copying by interested 
persons at the Office of the 
Administrator dering usual business 
hours. 

13. Section 511.19 is revised to read as 
follows: 


§511.19 Petitions. 


Any interested person may at any 
time file a petition with the 
Administrator for an amendment to the 
regulations contained in this part or for 
an amendment to a wage order 
applicable to that person. In view of the 
statutory requirement that the minimum 
rates of wages established by order 
unde: section 6 of the Act be reviewed 
by an industry committee at least 
biennially, substantial cause must be 
shown in support of any petition for an 
amendment of a wage order out of 
regular course. Any interested person 
may also file a petition at any time with 
the Administrator for a public hearing 
under section 13{e) of the Act to 


determine whether economic conditions 
warrant rules or regulations providing 
reasonable limitations or allowing 
reasonable variations, tolerances, or 
exemptions to or from any or all of the 
provisions of section 7 of the Act with 
respect to employees in American 
Samoa for whom the Secretary of Labor 
has established minimum wage rates 
under section 6(a)(3) of the Act and the 
regulations contained in this part. 
Whenever it appears to the Secretary of 
Labor, by reason of such a petition or 
otherwise, to be probable that such a 
hearing is likely to reveal that economic 
conditions warrant such action, notice 
of such hearing specifying the procedure 
to be followed will be published in the 
Federal Register. 


[FR Doc. 90-30247 Filed 12-27-90; 8:45 am] 
BILLING CODE 4510-27 


Employment Standards 
Administration, Wage and Hour 
Division 


29 CFR Part 697 


industries in American Samoa 


AGENCY: Wage and Hour Division, 
Employment Standards Administration, 
Labor. 


ACTION: Final rule. 


suMMaRy: Under the Fair Labor 
Standards Act, minimum wage rates in 
American Samoa are sei by a special 
industry committee, appointed by the 
Secretary of Labor, after a review of 
relevant economic conditions. Industry 
Committee No. 18 completed its review 
and established new minimum wage 
rates that were published in the Federal 
Register on September 21, 1987. In 
preparing for Industry Committee No. 19, 
scheduled to meet beginning January 14, 
1991, the Department found that there 
was an omission in the wage rates 
published in 1987. Industry Committee 
No. 18 had recommended two increases 
for the hotel industry: To $1.85 an hour 
effective October 7, 1987, and to $1.95 an 
hour effective one year later. The 
second increase was inadvertently left 
out of the Federal Register notice. This 
document amends the final rule by 
including the increase to $1.95 an hour. 
EFFECTIVE DATE: This amendment to the 
final rule is effective on December 28, 
1990. 

FOR FURTHER INFORMATION CONTACT: 
John R. Fraser, Acting Administrator, 
Wage and Hour Division, U.S. 
Department of Labor, room $3502, 200 
Constitution Avenue/NW., Washington, 
DC, 20210, (202) 523-8305. This is not a 
toll-free number. 
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SUPPLEMENTARY INFORMATION: 
I. Background 


Pursuant to sections 5, 6, and 8 of the 
Fair Labor Standards Act (FLSA) of 1938 
(52 Stat. 1062, 1064), as amended (29 
U.S.C. 205, 206, 208) and Reorganization 
No. 6 of 1950 (3 CFR 1949-53 Comp., p. 
1004), and by means of Administrative 
Order No. 659 (52 FR 5219), the 
Secretary of Labor appointed and 
convened Industry Committee No. 18 for 
Industries in American Samoa, referred 
to the Committee the question of the 
minimum rate or rates of wages to be 
paid under section 8 of FLSA to 
employees within the industries, and 
gave notice of a hearing io be held by 
the Committee. 

Subsequent to the hearing conducted 
pursuant to the notice, the Committee 
filed with the Administrator of the Wage 
and Hour Division of the Department of 
Labor a report containing its findings of 
fact and recommendations with respect 
to the matters referred to it. The 
recommendations called for, among 
other things, hourly minimum rate 
increases for certain industries, 
including two increases for the hotel 
industry. These recommendations were 
published in the Federal Register on 
September 21, 1987 (52 FR 35415) and 
codified in Regulations, 29 CFR part 697. 
In reviewing the regulations in 
preparation for the hearing of Industry 
Committee No. 19, scheduled to begin on 
January 14, 1991, in Pago Pago, 
American Samoa, the Department 
discovered that a second increase 
recommended for the hotel industry had 
inadvertently been left out. Industry 
Committee No. 18 had recommended 
that the minimum wage rate for the hotel 
industry be increased to $1.85 an hour 
effective October 7, 1987, and to $1.95 an 
hour effective one year later. The 
increase to $1.95 was inadvertently left 
out of the Federal Register notice and 
not codified into the regulations. 


II. Procedural Matters 


For purposes of the Paperwork 
Reduction Act, these regulations impose 
no reporting or recordkeeping 
requirements on the public. The 
application of Executive Order 12291, 
and the Regulatory Flexibility Act to this 
rule were discussed in the Preamble to - 
the final rule published on September 
21, 1987. 


Ill. Administrative Procedure Act 


The Secretary has determined that the 
public interest requires immediate 
issuance of this correction in order to 
amend the final rule to accurately reflect 
the recommendations of Industry 
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Committee No. 18. Accordingly, the 
Secretary for good cause finds, pursuant 
to 5 U.S.C. 553(b)(3}(B), that prior notice 
and public comment are impracticable 
and contrary to the public interest. 

For the same reasons, the Secretary 
also for good cause finds, pursuant to 5 
U.S.C. 553{d)(3), that this amendment to 
the final rule cannot be published 30 
days before its effective date. 

This document was prepared under 
the direction and control of John R. 
Fraser, Acting Administrator, Wage and 
Hour Division, Employment Standards 
Administrator, U.S. Department of 
Labor. 


List of Subjects in 29 CFR Part 697 

Employment, Investigations, Labor, 
Law enforcement, Minimum wages, 
American Samoa. 

Accordingly, title 29, chapter V, 
subchapter A, of the Code of Federal 
Regulations, is amended as set forth 
below. 

Signed at Washington, DC., on this 19th 
day of December, 1990. 

John R. Fraser, 

Acting Administrator, Wage and Hour 
Division. 

PART 697—INDUSTRIES IN 
AMERICAN SAMOA 


1. The authority citation for part 697 
continues to read as follows: 


Authority: 29 U.S.C. 205, 206, 208; 5 'U.S.C. 
551-559. 


2. In § 697.1, paragraph (f){1) is revised 
to read as follows: 


§ 697.1 Wage rates and industry 
definitions. 


(f) Hotel industry. (1) The minimum 
wage for this industry is $1.85 for a 
period of 1 year following the October 7, 
1987, effective date specified in § 697.3 
and $1.95 an hour thereafter. 

[FR Doc. 90-30246 Filed 12-27-90; 8:45 am] 
BILLING CODE 4510-27-M 


DEPARTMENT OF DEFENSE 
Office of the Secretary 
32 CFR Part 40a 


Defense Contracting; Reporting 
Procedures on Defense Related 
Employment 


AGENCY: Office of the Secretary, DoD. 
ACTION: Final rule. 


SUMMARY: This rule is the fiscal year 
1990 revision of the section listing DoD 


contractors receiving contract awards of 
$10 million or more. This part is 
published to comply with the provisions 
of section 1, Pub. L. 97-295, October 12. 
1982; 10 U.S.C. 2397. 

EFFECTIVE DATE: September 30, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Mr. J.R. Sungenis, Director, Directorate 
for Information Operations and Reports, 
Washington Headquarters Services, 
1215 Jefferson Davis Highway, Suite 
1204, Arlington, VA, 22202-4302. 
Telephone (703) 746-0334. 


List of Subjects in 32 CFR part 40a 


Armed Forces, Conflict of interests, . 
Government employees, Government 
procurement, Reporting and 
recordkeeping requirements. 

Accordingly, 32 CFR part 40a is 
revised to read as follows: 


PART 40a—DEFENSE CONTRACTING: 
REPORTING PROCEDURES ON 
DEFENSE RELATED EMPLOYMENT 


Authority: Sec. 1, Pub. L. 97-295, October 
12, 1982; 10 U.S.C. 2397. 


40a.1 Department of Defense contractors 
receiving awards of $10 miition or more. 


Fiscal Year 1990 


A&E Industries, Inc. 

A&S Tribal Industries 

AAI Corp. 

AAR Brooks & Perkins Corp. 
AC, Inc. 

AEL Defense Corp. 

AEL Industries, Inc. 

AM General Corp. 

AT&T Information Systems 
AT&T Technologies, Inc. 

AV Technology Corp. 

Abbott Laboratories 

Abbott Products, Inc. 

Abex Corp. 

Able Service Contractors, inc. 
Accudyne Corp. 

Action Mfg. Co. 

Actus Corp. & Sundt Corp. JV 
Acurex Corp. 

Acustar, Inc. 

Advanced Decision Systems 
Advanced Marine Enterprises 
Advanced Technology, Inc. 
Aepco, Inc. 

Aerojet 

Aerojet Electrosystems Co. 
Aerojet Solid Propulsion 
Aerojet Space Boosters 
Aeroquip Corp. 

Aerospace Corp., The 

Agip Petroli SPA 

Aircraft Braking Systems Corp. 
Aksarben Foods, Inc. 
Alabama Power Co. 

Alberici J... & Eby JV 

Aleman Food Service, Inc. 
All Bann Enterprises, Inc. 
Allied Petroleum, Inc. 

Allied Signal Aerospace Co. 
Allied Signal, Inc. 


Alpha Industries, Inc. 

Aluminum Co. of America 

Amerada Hess Corp. 

America Saft, Inc. 

American Airlines, Inc. 

American Apparel, Inc. 

American Auto Carriers 

American Cyanimid Co., Inc. 

American Dredging Co. 

American Education Complex College 
District 

American Fuel Cell & Coated Fabrics 

American Management Systems, Inc. 

American President Lines, Ltd. 

American Satellite Co. 

American Systems Corp. 

American Systems Engnr. Corp. 

American Telephone & Telegraph Co. 

American Trans Air, Inc. 

American Transport Lines, Ltd. 

Ameriqual Foods, Inc. 

Ametek, Inc. 

Amoco Corp. 

Ampex Corp. 

Amron Corp. 

Amstar Corp. 

Anadac, Inc. 

Analysis & Technology, Inc. 

Analytic Services, Inc. 

Analytical Science Corp., The 

Analytical Systems Engineering Corp. 

Anderson, Arthur & Co. 

Andrulis Research Corp. 

Angelo H. & Co., Inc. 

Applied Technology Associates, Inc. 

Aral AG 

Arcata Associates, Inc. 

Aries Prepared Beef Co. 

Arinc Research Corp. 

Armored Vehicle Technologies Assoc. 

Arral Industries, Inc. 

Assurance Technology Corp. 


-Astro Valcour, Inc. 


Astronautics Corp. of America 
Atlantic Industries, Inc. 
Atlantic Marine, Inc. 

Atlantic Research Corp. 
Atlantic Richfield Co. 

Atlas Processing Co. 

Automar I Corp. 

Automated Sciences Group, Inc. 
Automation Research Systems, Ltd. 
Avco Corp. 

Avco Research Laboratory, Inc. 
Aviall of Texas, Inc. 

Avondale Industries, Inc. 
Aydin Corp. 

BAMSI, Inc. 

BBDO Worldwide, Inc. 

BDM International, Inc. 

BOC Group, Inc. 

BRB Contractors, Inc. 

BSN Sport Germany 

Babcock & Wilcox Co., The 
Bahrain National Oil Co. 
Balimoy Mfg. Co. of Venice 
Ball Corp. 

Baltimore Gas & Electric Co. 
Barletta Engineering Corp. 
Barrett Refining Corp. 

Barron Construction & Grading Co. 
Basil & Trataros JV 

Bateson, J.W. Co., Inc. 

Bath Iron Works Corp. 

Battelle Memorial Institute 
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Bay Tankers, Inc. 

Bean Dredging Corp. 

Beatrice Companies, Inc. 

Bechtel National, Inc. 

Becon Services Corp. 

Becton Dickinson & Co. 

Beech Aerospace Services, Inc. 
Beech Aircraft Corp. 

Bell Helicopter Textron, Inc. 
Belleville Shoe Mig. Co. 

Bellsouth Government Systems, Inc. 
Bender, Allen L., Inc. 

Beneco Enterprises, Inc. 

Berry Petroleum Co. 

Betac Corp. 

Bicoastal Corp. 

Bilfinger & Berger Bauaktienge 
Black & Veatch 

Blackstocks, Inc. 

Blinderman Construction Co. 
Blount, Inc. 

Blue Cross & Blue Shield of South Carolina 
Boeing Aerospace & Electronics - 
Boeing Co. & Sikorsky Aircraft JV 
Boeing Co., The 

Boeing Computer Services 
Bollinger Machine Shop & Shipyard 
Bolt Beranek & Newman, Inc. 

Booz Allen & Hamilton, Inc. 

Bozell, Jacobs, Kenyon & Eckhardt 
Braintree Maritime Corp. 

Bristol Myers Squibb Co. 

British Aerospace PLC 

Broughton, T.T. & Sons 

Brown & Root, Inc. 

Brown & Root Services Corp. 
Brown; Dayton T., Inc. 

Brunswick Corp. 

Bulova Systems & Instruments Corp. 
Bundesamt Fuer Wehrtechnik 
Burnside Ott Aviation Training Center 


CACI International, Inc. 

CAE Industries, Ltd. 

CAS, Inc. 

CBI Na Con, Inc. 

CBIS Federal 

CDI Marine Co. 

CFM International, Inc. 

CFS Aircargo, Inc. 

COPENA 

CRSS, Inc. 

CRS Sirrine Metcalf & Eddy JV 
CTA, Inc. 

Cable & Computer Technology 
Caddell Construction Co., Inc. 
Cadillac Gage Textron, Inc. 
Calcasieu Refining Co. 
California Pacific Associates 
Caispan Corp. 

Caltex Oil Pakistan, Ltd. 
Caltex Oil Products Co. 
Campbell Soup Co. 

Cantu Services, Inc. 

Carnegie Mellon University 
Carolina Power & Light Co. 
Carson, Richard S. & Associates 
Cascade General, Inc. 

Casde Corp. 

Case, J.I. Co. 

Caterpillar, Inc. 

Centel Information Systems 
Central Gulf Lines, Inc. 
Centric Jones Co. 


Century Technologies, Inc. 

Cessna Aircraft Co., Inc. 

Chamberlain Mfg. Corp. 

Chemical Waste Management 

Chevron USA, Inc. 

Chromalloy Gas Turbine Corp. 

Chrysler Technologies Airborne Systems 

Cibro Terminals, Inc. 

Cincinnati Electronics Corp. 

Cincinnati Gear Co., The 

Cinpac, Inc. 

Clarke Detroit Diese! Allison 

Coastal Eagle Point Oil Co. 

Coastal Refining & Marketing 

Coastal States Trading, Inc. 

Cobro Corp. 

Coca Cola Co., Inc. 

Cockerham, John M. & Associates 

Coleman Research Corp. 

Collins International Service Co. 

Colorado Springs, City of 

Colsa, Inc. 

Coltec Industries, Inc. 

Columbia Research Corp. 

Comarco, Inc. 

Combustion Engineering, Inc. 

Compania Espanola De Petroleos 

Compliance Corp. 

Comprehensive Technologies International 

Comptek Research, Inc. 

Compton Webb Group Marketing, Ltd. 

Compuchem Laboratories, Inc. 

Computer Dynamics, Inc. 

Computer Sciences Corp. 

Computer Sciences Raytheon JV 

Computer Software Analysts, Inc. 

Conagra, Inc. 

Conoco, Inc. 

Consolidated Electronics, ITT & 
Westinghouse JV 

Construcciones Aeronauticas SA 

Contel Advanced Systems, Inc. 

Contel Corp. 

Conte! Federal Systems, Inc. 

Continental Maritime of San Diego 

Contraves Goerz Corp. 

Control Data Canada, Ltd. 

Control Data Corp. 

Conventional Munitions Systems 

Coopers & Lybrand 

Cornell University 

Craft Machine Works, Inc. 

Crowley Maritime Corp. 

Crysen Corp. 

Cubic Corp. 

Cummins Engine Co., Inc. 

Curtis Wright Flight Systems 

DCS Corp. 

DTH Management Group 

Daedalean, Inc. 

Daimler Benz AG 

Dames & Moore 

Dawson Construction Co. 

Day & Zimmerman, Inc. 

Day & Zimmerman/Basil Corp. JV 

Dayton Power & Light Co., The 

De Bra, Fred B. Co., The 

De Nardi & DBMW Construction JV 

Deere & Co. 

Deere, John Co. 

Defense Systems Co., Inc. 

Defense Systems, Inc. 

Del Jen, Inc. 

Delta Altama Corp. 

Delta Dental Plan of California 

Denro, Inc. 
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Derecktor Robert E. of Rhode Island 

Detroit Diesel Corp. 

Detyens Shipyards, Inc. 

Deutsche Bundespost 

Diamond Shamrock Refining 

Digital Equipment Corp. 

Dillingham Construction Corp. 

Directed Technologies, Inc. 

Donaldson Co., Inc. 

Doninger Metal Products Corp. 

Donchoe Companies, Inc. 

Dowty Fuel Systems, Ltd. 

Dragon Services, Inc. 

Draper, Charles Stark Laboratories, Inc. 

Dresser Industries, Inc. 

Dreyfus, Louis Energy 

Du Pont, E.I. De Nemours & Co. 

Dual & Associates, Inc. 

Dynamic Science, Inc. 

Dynamics Research Corp. 

Dynaspan Services Co. 

Dynateria, Inc. 

Dynaweld, Inc. 

Dyncorp 

Dyncorp Applied Technology 

Dynetics, Inc. 

EC Corp. of Oak Ridge 

ECC International Corp. 

EDP Enterprises, Inc. 

EER Systems Corp. 

EG&G, Inc. 

EG&G Washington Analytical Services 
Center 

ESL, Inc. 

E Systems, Inc. 

Eagle Technology, Inc. 

Earth Technology Corp. USA 

Eastern Computers, Inc. 

Easiern Technologies, Ltd. 

Eastman Kodak Co. 

Eaton Corp. 

Ebasco Constructors Gust Newberg JV 

Ebasco Services, Inc. 

Eby Martin K. Construction Co. 

Economics Technology Associates 

Edcar Industries, Inc. 

Edo Corp. 

E] Paso Electric Co. 

EI Paso Refining Co., Ltd. 

Eldyne, Inc. 

Electro Design Mfg. 

Electro Methods, Inc. 

Electronic Data Systems Corp. 

Electronic Warfare Associates 

Electrospace Systems, Inc. 

Elf France 

Elf Trading, Inc. 

Emco, Inc. 

Emergency Medical Services Assoc. 

Emerson Electric Co. 

Engineered Air Systems, Inc. 

Engineering & Economics Research 

Engineering Visions, Inc. 

Enichem SPA 

Enimont Supply, Inc. 

Enroserv, Inc. 

Ensco, Inc. 

Entwistle Co., The 

Environmental Research 

Environmental Science & Engineering 

Evergreen International Airlines 

Ex Cell O Corp. 

Excel Security Services, Inc. 

Exide Corp. 

Exide Electronics Group, Inc. 
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Expeditor Transport Corp. 
Exporter Transport Corp. 
Expressor Transport Corp. 
Extender Transport Corp. 
Exxon Corp. 

Eyring Research Institute, Inc. 

FBM Marine, Ltd. 

FD Services, Inc. 

FDL Foods, Inc. 

FEL Corp. 

FL Aerospace Holdings Corp. 

FMC Corp. 

FN Mfg., Inc. 

Facilities Systems Engineering 

Fairchild Aircraft Corp. 

Fairchild Industries, Inc. 

Falcon Microsystems, Inc. 

Falcon Systems, Inc. 

Farrell Lines, Inc. 

Federal Express, Northwest Airlines, PanAm 
World Airways,Tower Air & United Parcel 
Service 

Federal Data Corp. 

Federal Hoffman, Inc. 

Fedrick R.M. Nova Group JV 

Felec Services, Inc. 

Fibertek, Inc. 

Fina Oil & Chemical Co. 

First Hospital Corp. 

Flameco Engineering, Inc. 

Flight International Group, Inc. 

Flightsafety International, Inc. 

Flightsafety Service Co. 

Florida Ordnance Co. 

Florida Power & Light Co. 

Fluke, John Mfg. Co., Inc. 

Fluor Corp. 

Fokker NV 

Folk Construction Co., Inc. 

Ford Aerospace Corp. 

Foster Miller, Inc. 

Foundation Health Corp. 

Fowler & Hammer, Inc. 

Frederick Mfg. Co. 

Freeway Ford Truck Sales, inc. 

Freightliner Corp. 

Frito Lay, Inc. 

Frontier Engineering, Inc. 

Frontier Oil & Refining Co. 

Fru Con Construction Corp. 

G&F Co. 

G Marine Diesel Corp. 

GEC Avionics, Ltd. 

GEC, Inc. 

GEC Plessey Electronic Systems 

GEC Sensors, Ltd. 

GNB, Inc. 

GRG Engineering, Inc. 

GSX Government Services, Inc. 

GTE Government Systems Corp. 

GTE Northwest, Inc. 

Gardner Zemke Co. 

Gary Energy Corp. 

Gayston Corp. 

Gencorp, Inc. 

General Atomics 

General Construction & Manson JV 

General Directorate of PTT 

General Dynamics Corp. 

General Dynamics Corp. & Westinghouse 
Electric Co. JV 

General Electric Co. 

General Instrument Corp. 

General Mills, Inc. 

General Motors Corp. 

General Offshore Corp. 


General Physics Corp. 

General Research Corp. 

General Ship Corp. 

General Signal Corp. 

Geo Centers, Inc. 

Georgia Institute of Technology 
Georgia Power Co. 

Georgia Technical Research Institute 
Giant Industries, Inc. 

Global Petroleum Corp. 
Goodrich, B.F. Co., The 
Goodyear Tire & Rubber Co., The 
Government Technology Services 
Grammtech, Inc. 

Granite Construction Co. 
Grasseto USA & Incisa USA 
Great Lakes International, Inc. 
Greenbrier Industries, Inc. 
Greenland Contractors . 

Grey Advertising, Inc. 

Groves, S.J. & Sons Co. 
Grumman Aerospace Corp. 
Grumman Data Systems Corp. 
Grumman Technical Services, inc. 
Gulf Coast Trailing Co. 
Gulfstream Aerospace Corp. 
H&H Meat Products, Inc. 

HR Textron, Inc. 

Hagglunds Vehicle AB 

Halifax Engineering, Inc. 

Harbert International, Inc. 
Hardaway Co., Inc., The 

Harley Davidson Motor Co., Inc. 
Harnischfeger Engineers, Inc. 
Harris Corp. 

Harsco Corp. 

Hawaiian Electric Co., Inc. 
Hawaiian Independent Refinery 
Hazeltine Corp. 

Healthstaffers, Inc. 

Held & Francke 

Hercules Engines, Inc. ~ 
Hercules, Inc. 

Hermes Consolidated, Inc. 

Hess Oil Virgin Island Corp. 
Hewlett Packard Co. 

Hilton Systems, Inc. 

Hoechst Celanese Corp. 

Hoffman La Roche, Inc. 

Hogan & Tingey Construction Co. 
Hollingsworth, John R. Co. 
Holmes & Narver, Inc. 

Holston Defense Corp. 

Honam Oil Refinery Co., Ltd. 
Honeywell Federal Systems 
Honeywell, Inc. 

Honolulu Shipyard, Inc. 

Hooks, Mike, Inc. 

Horizons Technology, Inc. 
Howmet Corp. 

Hudson Institute, Inc. 

Huebsch Industrial GMBH 
Hughes Aircraft & Raytheon Co. JV 
Hughes Aircraft Co. 

Hughes Danbury Optical Systems 


Hughes Electro Optical Operations, Inc. 


Hughes Training Systems, Inc. 
Hunt Building Corp. 
Hydraulics International, Inc. 
Hyster Co. 

I Net, Inc. 

IBP, Inc. 

ICI Americas, Inc. 

IIT Research Institute 

IPAC 

IT Corp. 


IT Corp. Davy McKee JV 

ITT & Martin Marietta JV 

ITT Corp. 

ITT Federal Services Corp. 

Ibis Corp. 

Imo Industries, Inc. 

Imperial Oil Co., inc. 
Information Handling Services Group 
Information Spectrum, Inc. 
Infotec Development, Inc. 
Ingalls Shipbuilding, Inc. 
Ingersoll Rand Co. 

Institute for Defense Analyses 
Integrated Systems Analysts 
Integrated Microcomputer Systems 
Integrity Management Intnl. 
Intel Corp. 

Intelcom Group Corp. 

Intelcom Support Services, Inc. 
Intercontinental Mfg. Co. 
Intergraph Corp. 

Intermetrics, Inc. 

International & Domestic Development 
International Business Machines Corp. 
International Marine Carriers 
Interstate Electronics Corp. 
Interstate Landscaping Co., Inc. 
Ireco, Inc. 

Irvin Industries, Inc. 

Israel Aircraft Industries, Ltd. 
Israel Military Industries 

J&J Maintenance, Inc. 
Jacksonville Shipyards, Inc. 
Jacobs Engineering Group, Inc. 
James, T.L. & Co., Inc. 

Jay Dee Sportswear, Inc. 

Jay Em Corp. 

Jaycor 

Jersey Central Power & Light Co. 
Johns Hopkins University 
Johnson Bros. Corp. 

Johnson Controls, Inc. 

Jonathan Corp., The 

Jones Group, Inc., The 

Jordan, W.M. Co., Inc. 
Jorgensen, Roy Associates, Inc. 
K&M Maintenance Services 
KDI Precision Products, Inc. 
KPMG Peat Marwick 

Kaiser Aerospace & Electronics Ccrp. 
Kaman Aerospace Corp. 
Kaman Corp. 

Kaman Sciences Corp. 

Kay & Associates, Inc. 

Kearfott Guidance & Navigation Ccrp 
Keco Industries, Inc. 

Kellogg Sales Co. 

Kelsey Hayes Co. 

Key Airlines, Inc. 

Kidde, Inc. 

Kiewit & Al Johnson JV 

Kilgore Corp. 

Kimberly Clark Corp. 

Kimmins Environmental Service 
Koch Fuels 

Kollmorgen Corp. 

Korea Electric Power Corp. 
Korean Air Lines Co., Ltd. 
Kovatch Corp. 

Kraft General Foods, Inc. 
Kuwait National Petroleum Co. 
LSA, Inc. 

LTV Aerospace & Defense Co. 
Lajas Industries 

Lake Shore, Inc. 





Laketon Refining, Inc. 

Lally Mfg. Corp. 

Lane Construction Corp. 

Larson, Al Boat Shop 

Las Energy Corp. 

Lavino Shipping Co. 

Leal Petroleum Corp. 

Lear Siegler Holdings Corp. 

Learjet Corp. 

Lever Bros. Co. 

Levy Francisco Hijo, Inc. 

Libby Corp. 

‘Light Helicopter Turbine Engine Co. 

Lilly, David B. Co., Inc. 

Link Training Services Corp. 

Little, Arthur D., Inc. 

Litton Systems, Inc. 

Loc Performance Products Co, 

Lockheed Aeromod Center, Inc. 

Lockheed Corp. 

Lockheed Electronics Co. 

Lockheed Missiles.& Space Co. 

Lockheed Space Operations Co. 

Lockley Mfg. Co., Inc. 

Locus, Inc. 

Loggins Meat Co., Inc. 

Logicon, Inc. 

Logistics Management Institute 

Logistics Support Group 

Loral Corp. 

Louisville Gas & Electric Co. 

Lucas Aerospace Power Transmission 

Lucas Western, Inc. 

Luhr Bros., Inc. 

Lykes Bros. Steamship Co., Inc. 

MCI Telecommunications.Corp. 

MDBG Maherialdepot Betriesbges 

M/A Com Linkabit Corp. 

Magnavox Government & Industrial 
Electronics Co. 

Magnetek, Inc. 

Management Consulting & Research 

Management Technical Services Co. 

Mandex, Inc. 

Mantech International Corp. 

Mantech, VSE & Potomac Research JV 

Mapco, Inc. 

Mar, Inc. 

Mar Ship Operators, Inc. 

Marine Hydraulics International 

Marquardt Co., The 

Marriott Corp. 

Marshall Contractors, Inc. 

Martin Baker Aircraft Co., Ltd. 

Martin Electronics, Inc. 

Martin Marietta Corp. 

Martin Marietta, Diehl Co's., Thorn & 
Thompson JV 

Martin Marietta Corp. & Westinghouse 
Electric Co. JV 

_ Marvin Engineering Co., Inc. 

Mason Chamberlain, Inc. 

Mason Hanger Silas Mason, Inc. 

Massachusetts Institute of Technology 

Maxima Corp. 

Maxwell Laboratories, Inc. 

Mayer, Oscar Foods Corp. 

McDonnell Douglas & Bell Helicopter Textron 


JV 
McDonnell Douglas & General Dynamics JV 
McDonnell Douglas Astronautics 
McDonnell Douglas Corp. - 
McDonnell Douglas Helicopter Co. 
McDonnell Douglas Information Systems Co. 
McDonnell Douglas Training Systems, Inc. 
McLaughlin Research Corp. 


McMullen, John J. Associates, Inc. 
McRae Industries, Inc. 
Merchants National Corp. 

Merck & Co., Inc. 

Messerschmitt Boelkow Blohm 
Metal Trades, inc. 

Metric Systems Corp. 

Metro Machine Corp. 

Metters Industries, Inc. 

Michelin Tire Corp. 

Microcom Corp. 

Midco Construction Corp. 
Milcom Systems Corp. 

Miller Herman, Inc. 

Miller Trailers, Inc. 

Miltope Corp. 

Mine Safety Appliances Co. 
Minnesota Mining & Mfg. Co. 
Minowitz Mfg. Co., Inc. 

Mip Instandsetzungsbetric 
Mission Research Corp. 

Mitek Systems, Inc. 

Mitre Corp. 

Mobil Corp. 

Modern Technologies Corp. 
Monarch Machine Tool Co., The 
Montana Refining Co. 

Morrell, John & Co., Inc. 
Morrison Knudsen Co., Inc. 
Morrison Knudsen Engineers 
Mortenson, M. A. Co. 

Motor Oils Hellas Corinth Refinery 
Motorola Communications & Electronics 
Motorola, Inc. 

Munro & Co., Inc. 

NCR Corp. 

NCT Service, Inc. 

NPI Neal, Inc. JV 

Nabisco Brands, Inc. 

Natco Limited Partnership 
National Academy of Sciences 
National Airmotive Corp. 
National Apparel, Inc. 

National Beef Packing Co. 
National Capitol Systems, Inc. 
National Steel & Shipbuilding Co. 
National Systems & Research Co. 
Nations, Inc. 

Naughton Energy Corp. 

Navajo Refining Co. 

Navcom Defense Electronics, Inc. 
Nestle Foods Corp. 

Network Solutions, Inc. 

Network Systems Corp. 

New Bedford Panoramex Corp. 
New Mexico State University 
Newberg, Gust K. Construction Co. 


Newport News Shipbuilding & Dry Dock Co. 


Niagara Mohawk Power Co. 

Nichols Research Corp. 

Nimas Corp. 

Norden Systems, Inc. 

Norfolk Shipbuilding & Dry Dock Corp. 
Norse; Inc. 

North American Mechanical Services 
North Atlantic Industries, Inc. 
Northern Telecom, Inc. 

Northrop Corp. 

Northrop Worldwide Aircraft Services, Inc. 
Northwest Marine Iron Works 

Nova Group, Inc. 

Novelly Goldstein Partnership 

Nuclear Research Corp. 

OAO Corp. 

OH Materials Corp. 

OMI Corp. 
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Oakland Construction Co. 
Ocean Star Shipping, Inc: 
Ohbayashi Corp. 

Okinawa Electric Power Co. 
Olin Corp. 

Omega Group, Inc. 

Optic Electronic Corp. 

Orincon Corp. 

Osborne & MKB JV 

Oshkosh Truck Corp. 

Ow/l International, Inc. 

PA Holdings Corp. 

PHH Homequity Corp. 

PHP Healthcare Corp. 

PK Contractors, Inc. 

PR Gibraltor, Inc. 

PRC Environmental Management 
PRC VSE & Associates JV 
Pacer Systems, Inc. 

Pacific Architects & Engineers, Inc. 
Pacific Gas & Electric Co. 
Pacific Ship Repair & Fabrication 
Pacifica Services, Inc. 

Pall Land & Marine Corp. 

Par Technology Corp. 

Parker Hannifin Corp. 

Parsons, Ralph M. Co., The 
Patrol Ofisi A S Genel Mud 
Patton Tully Transporation Co. 
Peerless Petrochemicals, Inc. 
Pennsylvania State University 
Perceptronics, Inc. 

Perkin Elmer Corp., The 
Peterson Builders, Inc. 
Petroleos Del Mediterraneo SA 
Pfalzwerke AG 

Pfizer, Inc. 

Philip Morris Companies, Inc. 
Phillips 66 Co. 

Phoenix Petroleum Co. 

Physics International Co. 
Picker International, Inc. 
Pickus Construction & Equipment Co. 
Pierce Mfg., Inc. 

Pine Bluff Sand & Gravel Co. 
Pillsbury Co., The 

Piquniq Management Corp. 
Pirelli Armstrong Tire Corp. 
Placid Oil Co. 

Planning Research Corp. 
Planning Systems, Inc. 
Potomac Electric Power Co. 
Potomac Systems Engineering 
Power Conversion, Inc. 
Prestolite Electric, Inc. 


-Pride Refining, Inc, 


Proctor & Gamble Distributing Co. 
Producto Seletronicos Industry 
Property Service Agency 
Propper International, Inc. 
Puerto Rico Sun Oil Co., Inc. 
Puget Sound Tug & Barge Co. 
Pulau Electronics Corp. 

Purdy Corp. 

Purvis Systems, Inc. 

QED Systems, Inc. 

Quaker Oats Co., The 
Questech, Inc. 

Quintron Corp. 

Quintron Systems, Inc. 

R&D Associates 

R&D Maintenance Services 
RAS Corp. 
RG&B Contractors, Inc. 

RGI, Inc. 





RjO Enterprises, Inc. 
"RJR Nabisco, Inc. 
Rahintex Industries, Ltd 
Radian Corp. 
Rafael Armaments San 
Rail Co. 
Ram Systems GMBH 
Rand Corp., The 
Ravenna Army Ammunition Plant 
Raymond Engineering, Inc. 
Rayovac Corp. 
Raytheon Co. 


‘ . Raytheon Service Co. 


Red Hawk Industries, Inc. 
Reddy Buffalo Pumps, Inc. 
Refinery Associates of Texas 
Reflectone, Inc. 
Repsol Petroleo SA 
Republic Health Corp. 
Research Management Corp. 
Resource Consultants, Inc. 
Rexon Technology Corp. 
Reynolds Metals Co. 
Reynolds, R.J, Tobacco Co. 
Rhein Westf Electr Werks AG RW 
Rice, flames Fd 
Righi Aw: ay Foods Corp. 
Riha Construction Co. 
Robbins Gioia, Inc. 
Robishaw Engineering, Inc. 
Rockwell Internationa! Corp. 
Roe Enterprises, Inc. 
Rohr Industries, Inc. 
Roller Bearing Co. of America 
Rolls Royce, Inc. 
Ronson Management Corp. 
Rooney, Frank J., Inc. 
Roselm Industries, Inc. 
Rosenblatt, M. & Son, Inc. , 
Royal Maid Association for the Blind 
Ryan Co., Inc. 
Ryan Walsh, Inc. 
SCI Systems, Inc. 
SFA, inc. 
SKF USA, Inc. 
SRI International 
SRS Technologies 
STC Submarine Systems, Inc. 
Sabin Metal Corp. 
Sabreliner Corp. 
Salomon, Ine. 
San Antonio City Public Service 
Sanders & AEL JV 
Sanders Associates & General Electric Co. JV 
Sanders Associates, Ine. 
Sargent Fletcher Co. 
Sargent Industries, Inc. 
Schafer, W.]. Associates, Inc. 
Schneider, Inc. 
Science & Technology Corp. 
‘Science Applications International Corp. 
Scientific Atlanta, Inc. 
Scope, Inc. 
Sea Land Service, Inc. 
Sea Mobility, Inc. 
- Seaward Marine Services; Inc. 
. Sechan Electronics, Inc. 
‘Semcor, Inc. 
Sequa Corp. 
Serv Air, Inc. 

Service Engineering Co.; Inc: 
Service Packing Co. * 
Sevenson Environmentat Services 
Sharp,-George G., Ine. 

Sharp Construction Co., Inc, 
Shelf Stable Foods, Inc. (Texas} 
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Shell Oil Co, 

Short Brothers PLC 

Siemens Corp. 

Sierracin Corp. 

Sikorsky International Products 

Silicon Graphics, Inc. 

Simmonds Precision Products 

Simpiex Wire & Cable Co. 

Simula, Inc. 

Sinclair Oil Corp. 

Smith, Johnny F. Truck & Dragline Services 

Smiths Industries, Inc., USA 

Softech, Inc. 

Sohio Oil Co. 

Soletanche Rodio Nicholson JV 

Soltek: of San Diego 

Sonalysts, Inc. 

South Carolina, State of - 

South Coast Terminals, Inc. 

Southeast Atlantic Cargo Operators 

Southern Air Transport 

Southern California Edison Co. 

Southern Contracting Co. 

Southern Packaging & Storage Co. 

Southwest Aerospace Corp. 

Southwest Marine, Inc. 

Southwest Mobile Systems Corp. 

Southwest Research Institute 

Southwestern Bell Telephone Co. 

Space Applications Corp. 

Space Data Corp. 

Sparta, Inc. 

Sparton Corp. 

Sparton Electronics Florida 

Special Projects Mfg. Co. 

Spectrum Emergency Care, Ine. 

Sperry Marine, Inc. 

Ssangyong Oil Refining 

Standard Products Co., The 

Standard Technology, Ine. 

Stanford Telecommunications 

Stanford University 

Star Food Processing, Inc. 

Starfighter Int. Logistics Inte. 

Stellar Industries, Inc. 

Sterimatics Corp. 

Sterling Bakery, Inc. 

Sterling Federal Systems, Inc. 

Sterlingware of Boston, Inc. 

Stewart Warner Corp. 

Storage Technology Corp. 

Strategic Analysis, Inc. 

Strong Bill Enterprises, Inc. 

Stumpf & Mueller 

Sun Eagle Corp. 

Sun Microsystems, Inc. 

Sun Refining & Marketing Co. 

Sundstrand Corp. 

Sunkyong, Ltd. 

Supreme Beef Processors, inc. 

Sverdrup Technology, Inc: 

Swiftships, Inc. 

Syncrotech Software Corp. 

Synoptic Systems Corp. 

Syscon Corp. 

System Development Corp. 

System Planning Corp. 

Systems Engineering Associates 

Systems Engineering & Management 
Associates 

Systems Engineering & Management Co.” 

Systems Exploration, Inc, 

Systems Research & Applications Corp. 

Systems Research Laboratories, Inc. 

TGS Technology, Ine. 

TRW, Inc. 


Tadiran Electronic Industries 
Talley Defense Systems, Inc. 
Tampa Shipyards, Inc. 
Tankinetics, Inc. 

Taywood Berg Riedel JV 
Techmatics, Inc. 

Technical & Management Services Corp. 
Technology Applications, Inc. 
Technology Scientific Services 
Tecom, Ine. 

Tektronix, Inc. 

Teledyne Industries, Inc. 
Teleflex, Inc. 
Telephonics Corp. 

Tennessee Apparel Corp. 
Tennier Industries, Inc. 

Terry Mfg. Co. 


- Tex Shield 


Texaco, Inc. 

Texas Instruments, Inc. 

Texas Utilities Electric Co. 
Textron, Inc. 

Therm, Inc. 

Thermo Pac 

Thiokol Corp. 

Thirty Nine Hundred Corp. 
Thompson, J. Walter Co. 

Ti & Martin AAWS-M JV 
Tiburon Systems, Inc. 

Todd Pacific Shipyards Corp. 
Tompkins, Charles H. Co. 
Tracor Aerospace, Inc. 

Tracor Applied Sciences, Inc. 
Tracor Flight Systems, Inc. 
Tracor, Inc. 

Trailer Marine Transport Corp. 
Trak International, Inc. 

Trans European Awy Maint & Agu 
Translant, Inc... 

Trici! Environment Management 
Trinity Industries, Inc. ‘ 
Triwell Marketing & Ref., Inc. 
Turtle Mountain Mfg. Co. 

URS Corp. 

U.S. Marine Management, Inc. 
U.S. Oil & Refining Co. 

U.S. Sprint Communications Co. 
Unified Industries, Inc, 

Union Carbide Chemical & Plastics. Co. 
Union Corp. 

Union Explosivos Rio Tinto SA 
Union Oil Co. of California 
Uniroyal, Inc. 

Unisys Corp. 

United Airlines, Inc. 

United Dominion Industries 
United Engineers & Constructors 
United International Engineers 
United Technologies Corp. 
United Telecontro! Electronics 
Universal Energy Systems; Inc. 
Universal Maritime Service 
Universal:Propulsion Co. 
University of Arizona 
University of California 
University of Dayton 

University of Hlinois 

University of Maryland 
University of Pennsylvania ° 
University of Pittsburgh 
University of Southern California 
University of Texas System 
University of Washington 

Utah Siaté University 
VSE Corp. 





Valentec International Corp. 

Valleydale Packers, Inc. 

‘Valmac Industries, Inc. 

Vanee Foods Co. 

Varian Associates, Inc. 

Varo, Inc. 

Vector Research, Inc. 

Veda, Inc. 

Ver Val Enterprises, Inc. 

Vinnell Corp. 

Virtexco Corp. 

Vitin Garment Mfg. Co. 

Vitro Corp. 

Vitro Services Corp. 

Vitronics, Inc. 

Vredenburg R M & Co. 

WS, Inc. 

Wang Laboratories, Inc. 

Warehouses Service Agency 

Waterman Steamship Corp. 

Watkins Johnson Co. 

Western Petroleum Co. 

Westinghouse Electric Corp. 

Weston, Roy F., Inc. 

Whittaker Corp. 

Whittaker Technical Products 

Wilbros Butler Engineers, Inc. 

Williams International Corp. 

Wisconsin Physicians Service Insurance 

Wisser Clause KG 

Woodward, Clyde Consultants 

World Airways, Rosenbalm Aviation, Key 
Airlines, American Airlines, Evergreen 
International & Emery Worldwide JV 

Xerox Corp. 

Yordi Construction, Inc. 

Young & Rubicam, Inc. 

Zantop International Airlines 

Zenith Electronics Corp. 
Dated: December 21, 1990. 

L.M. Bynum, 

Alternate OSD Federal Register Liaison 

Officer, Department of Defense. 

[FR Doc. 90-30280 Filed 12-27-90; 8:45 am] 

BILLING CODE 3810-01-M 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 
[MM Docket No. 89-556; RM-6794] 


Radio Broadcasting Services; 
Copeiand, KS 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document allots Channel 


251C1 to Copeland, Kansas, as that 
community’s second FM broadcast 
service, in response to a petition filed by 
Sound Broadcasting, Inc. In view of the 
fact that no party expressed an interest 
in the rule making proceeding in 
applying for the additional Class C1 
allotment, this document allows Sound 
Broadcasting, Inc. to amend its 
application (File No. 8808250C) to 
specify Channel 251C1 in lieu of 


Channel 256C1, retaining its cut-off 
protection. The coordinates for Channel 
251C1 are 37-22-50 and 100—27-05. See 
54 FR 51307, December 14, 1989. 


FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 


SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 89-556, 
adopted December 7, 1990, and released 
December 26, 1990. The full text of this 
Commission decision is available for 
inspection and copying during normal 
business hours in the FCC Dockets 
Branch (room 230), 1919 M Street NW.., 
Washington, DC. The complete text of 
this decision may also be purchased 
from the Commission's copy contractors, 
International Transcription Service, 
(202) 857-3800, 2100 M Street NW., suite 
140, Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 


Radio broadcasting. 
1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments, is amended under Kansas 
by adding Channel 251C1 at Copeland. 
Federal Communications Commission. 
Beverly McKittrick, 


Assistant Chief, Policy and Rules Division, 
Mass Media Bureau. 


[FR Doc. 90-30411 Filed 12-27-90; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 


[MM Docket No. 89-516; RM-6927} 


Radio Broadcasting Services; 
Hardinsburg, KY 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: This document allots Channel 


282A to Hardinsburg, Kentucky, at the 
request of J & J Partners. See 54 FR 
48775, November 27, 1989. Channel 282A 
can be allotted to Hardinsburg in 
compliance with the Commission's 
minimum distance separation 
requirements with a site restriction of 
3.0 kilometers (1.9 miles) east of the city, 
in order to avoid short-spacings to 
Station WIKY(FM), Channel 281B, 
Evansville, Indiana, and the 
construction permit for Station WHOX, 
Channel 282A, Charlestown, Indiana. 
The coordinates are North Latitude 37— 
46-32 and West Longitude 86-25-48. 
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With this action, this proceeding is 
terminated. 

DATES: Effective February 11, 1991; The 
window period for filing applications 
will open on February 12, 1991, and 
close on March 14, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Nancy J. Walls. Mass Media Bureau, 
(202) 634-6530. 


SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No, 89-516, 
adopted December 10, 1990, and 
released December 26, 1990. The full text 
of this Commission decisien is available 
for inspection and copying during 
norma! business hours in the FCC 
Dockets Branch (room 230), 1919 M 
Street NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street NW., suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73 
Radio broadcasting. 


PART 73—[ AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Kentucky, is amended 
by adding Channel 282A at Hardinsburg. 
Federal Communications Commission. 
Andrew J. Rhodes, 

Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 

[FR Doc. 90-30412 Filed 12-27-90; 8:45 am] 
BILLING CODE 6712-01-M 


47 CFR Part 73 


[MM Docket No. 90-319; RM-7201] 


Radio Broadcasting Services; Oscoda, 
Mil 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


summary: This document substitutes 
Channel 264C3 for Channel 261A at 
Oscoda, Michigan, and modifies the 
construction permit for Channel 261A to 
specify operation on the higher class 
channel. See 55 FR 26706, June 29, 1990. 
Canadian concurrence has been 
obtained at coordinates 44-30-00 and 
83-20-30. 


EFFECTIVE DATES: February 11, 1991. 
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FOR FURTHER INFORMATION CONTACT: 
Kathleen Scheuerle, Mass Media 
Bureau, (202) 634-6530. 


SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commission's Report 
and Order, MM Docket No. 90-319, 
adopted December 11, 1990, and 
released December 26, 1990. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street, NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractors, International 
Transcription Service, (202) 857-3800, 
2100 M Street, NW., Suite 140, 
Washington, DC 20037. 


List of Subjects in 47 CFR Part 73: 


Radio broadcasting. 
47 CFR Part 73—[AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 
Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2. Section 73.202(b), the Table of FM 
Allotments under Michigan, is amended 
by removing Channel 261A and adding 
Channel 264C3 at Oscoda. 

Federal Communications Commission, 
Andrew J. Rhodes, 

Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 

[FR Doc. 90-30410 Filed 12-27-90; 8:45 am] 
BILLING CODE 6712-01 


47 CFR Part 73 
[MM Docket No. 90-412; RM-7289] 


Radio Broadcasting Services; Marion 
and Rural Retreat, VA 


AGENCY: Federal Communications 
Commission. 


ACTION: Final rule. 


SUMMARY: The Commission, at the 
request of James K. Cornick, allots’ 
Channel 278A to Marion, Virginia. To 
accommodate the allotment of Channel 
278A to Marion, the Commission will 
substitute Channel 237A for Channel 
276A at Rural Retreat, Virginia, and 
modify the construction permit of 
Station WCRR(FM) to specify operation 
on the alternate Class A channel. See 55 
FR 38571, August 19, 1990. Channel 278A 
can be allotted to Marion, Virigina, in 
compliance with the Commission's 
minimum distance separation 
requirements with a site restriction of 
13.5 kilometers (8.4 miles) northeast to 
avoid a short-spacing to Station 
WIMZ(FM), Channel 278C, Knoxville, 
Tennessee. Channel 237A can be 
allotted to Rural Retreat in compliance 
with the Commission's minimum 
distance separation requirements and 
can be used at the transmitter site 
specified in Station WCRR(FM)’s 
construction permit. The coordinates for 
the allotment of Channel 278A at 
Marion, Virginia, are North Latitude 36- 
54-28 and West Longitude 81-23-25. The 
coordinates for Channel 237A at Rural 
Retreat, Virginia, are North Latitude 36- 
54-15 and West Longitude 81-10-51. 
With this action, this proceeding is 
terminated. 


DATES: Effective February 11, 1991. The 
window period for filing applications for 


Channel 278A at Marion, Virginia, will 
open on February 12, 1991, and close on 
March 14,1991. 

FOR FURTHER INFORMATION CONTACT: 
Pamela Blumenthal, Mass Media 
Bureau, (202) 632-6302. 
SUPPLEMENTARY INFORMATION: This is a 


‘synopsis of the Commission's Report 


and Order, MM Docket No. 90-412, 
adopted December 10, 1990, and 
released December 26, 1990. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch (Room 230), 1919 M 
Street NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission’s 
copy contractor, International 
Transcription Service, (202) 857-3800, 
2100 M Street NW, Suite 140, 
Washington, DC 20037. 


List of subjects in 47 CFR Part 73: 
Radio broadcasting. 


47 CFR PART 73—[ AMENDED] 


1. The authority citation for part 73 
continues to read as follows: 


Authority: 47 U.S.C. 154, 303. 


§ 73.202 [Amended] 

2, Section 73.202(b), the Table of FM 
Allotments under Virginia, is amended 
by removing Channel 276A and adding 
Channel 237A at Rural Retreat, and is 
amended by adding Channel 278A at 
Marion. 

Federal Communications Commission. 
Andrew J. Rhodes, 


Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 


[FR Doc. 90-30413 Filed 12-27-90; 8:45 am] 
BILLING CODE 6712-01-M 





Proposed Rules 


This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
ruies. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7 CFR Part 966 

{Docket No. FV-91-220] 


Tomatoes Grown in Florida; Proposed 
Rule to Revise Handling Requirements 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
establish container and pack 
requirements for fresh market shipments 
of Florida tomatoes sold within the 
regulated area, the same as those in 
effect for fresh market tomato shipments 
to destinations outside the regulated 
area. This proposal also would provide 
an exemption from the handling 
regulation to handlers who are 
producers who sell tomatoes directly to 
consumers at roadside stands and u- 
pick operations. These actions wouid 
help to provide commercial markets 
within the regulated area with uniform 
sizes and standardized packs of 
tomatoes and aid in facilitating small 
sales made directly to local consumers. 


DATES: Comments must be received by 
January 14, 1991. 


ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this proposal to: Docket 
Clerk, Fruit and Vegetable Division, 
AMS, USDA, P.O. Box 96456, Room 
2525-S, Washington, DC 20090-6456. 
Three copies of all written material 
should be submitted, and they will be 
made available for public inspection at 
the Office of the Docket Clerk during 
regular business hours. All comments 
should reference the docket number and 
the date and page number of this issue 
of the Federal Register. 


FOR FURTHER INFORMATION CONTACT: 
Kenneth G. Johnson, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 


96456, Room 2525-S, Washington, DC 
20090-6456, telephone (202) 447-5331. 
SUPPLEMENTARY INFORMATION: This rule 
is proposed under Marketing Agreement 
No. 125 and Marketing Order No. 966 (7 
CFR Part 966), both as amended, 
regulating the handling of tomatoes 
grown in Florida. The marketing 
agreement and order are authorized 
under the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601-674), hereinafter referred to 
as the Act. 

This rule has been reviewed by the 
Department in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
“non-major” rule. 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
proposal on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 


- Marketing orders issued pursuant to the 


Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 
Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 50 handlers 
of Florida tomatoes subject to regulation 
under the marketing order, and 
approximately 250 Florida tomato 
producers in the production area. Small 
agricultural producers have been 
defined by the Small Business 
Administration (13 CFR 121.2) as those 
having annual receipts of less than 
$500,000, and small agricultural service 
firms are defined as those whose annual 
receipts are less than $3,500,000. The 
majority of the handlers and producers 
of Florida tomatoes may be classified as 
small entities. 

Under the Florida tomato marketing 
order (order), tomatoes shipped to fresh 
market channels are required to meet 
certain handling requirements specified 
in § 966.323. Current requirements 
include a minimum grade of U.S. No. 3 
and a minimum size of 2532 inches in 
diameter. Pack and container 
requirements are also in effect for 
tomato shipments to destinations 
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outside the regulated area, which is 
defined as that portion of the State of 
Florida which is bounded by the 
Suwannee River, the Georgia border, the 
Atlantic Ocean, and the Gulf of Mexico. 
This area includes all of the State except 
the panhandle. Currently, tomatoes that - 
are shipped within the regulated area 

are not subject to container and pack 
requirements. 

All lots of tomatoes shipped, unless 
specifically exempted, are required to be 
inspected and certified as meeting 
applicable grade, size, pack and 
container requirements by an authorized 
representative of the Federal or Federal- 
State Inspection Service. 

The Florida Tomato Committee 
(committee), the agency responsible for 
local administration of the order, met on 
October 9, 1990, and unanimously 
recommended that the handling 
regulation be revised to require that all 
tomatoes handled for shipment within 
the regulated area meet the same 
container and pack requirements that 
are in effect for tomatoes shipped to 
destinations outside of the regulated 
area. The committee also unanimously 
recommended providing an exemption 
from the handling regulation to 
producers who sell tomatoes directly to 
consumers at roadside stands,and u- 
pick operations, provided that individual 
sales do not exceed 50 pounds of 
tomatoes. 

Pack and container requirements 
applying to shipments outside the 
regulated area include segregating 
different sizes of tomatoes, not 
commingling different sizes in the same 
container, labelling containers with the 
name of the registered handler and other 
information, and packing only in new 
containers of 20 or 25 pounds net weighi. 
The objective of these pack and 
container requirements is to provide the 
trade with a uniform product. 
Standardization tends to reduce market 
uncertainties and increase buyer 
confidence in the product being 
purchased. The committee reports that 
these requirements have resulted in 
increased demand for Florida tomatoes 
in interstate markets by helping to 
ensure customer satisfaction and repeat 
purchases. The committee believes that 
the same results could be obtained in 
intrastate markets by applying the same 
pack and container requirements to 
tomatoes marketed within the regulated 
area. Therefore, this rule proposes 
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extending the pack and container 
requirements to shipments within the 
regulated area, making all fresh 
tomatoes subject to the same handling 
requirements. The committee believes 
that this action would benefit the 
Florida tomato industry by enhancing 
consumer satisfaction with its product. 

Tomatoes handled for certain 
purposes are exempt from the handling 
regulations imposed under the order if 
handlers comply with established 
safeguard procedures. Such uses include 
distribution to charitable institutions, as 
well as for canning, experimental 
purposes, relief and export. Tomatoes 
for canning are also exempt from 
assessment requirements. 

Exemptions are also provided for 
certain types of tomatoes, including 
pear-shaped or paste tomatoes, cherry 
tomatoes, hydroponic tomatoes and 
greenhouse tomatoes. There is also a 
minimum quantity exemption that 
allows a handle to handler up to 60 
pounds of tomatoes per day without 
regard to handling regulation 
requirements. 

The committee recommended that an 
additional exemption be provided for 
handlers who are producers who sell 
tomatoes directly to consumers at 
roadside stands and u-pick operations to 
facilitate sales of tomatoes to local 
consumers. The committee believes that 
allowing producer-operated roadside 
stands and u-pick operations to be 
exempt from the requirements under the 
handling regulation, as long as sales do 
not exceed 50 pounds per individual 
sale, would provide the tomato industry 
the opportunity to develop a new 
market. The limitation on the amount 
that could be sold to any one individual 
would ensure that the tomatoes being 
purchased were for home use and not 
for resale in commercial channels. This 
limitation is consistent with the 
committee's recommendation that all 
tomatoes sold in commercial channels 
be subject to grade, size, pack and 
container requirements. 

Section 8{e) of the Act requires that 
whenever grade, size, quality or 
maturity requirements are in effect for 
tomatoes under a domestic marketing 
order, imported tomatoes must meet the 
same or comparable requirements. 
However, the Act does not authorize the 
imposition of container and pack 
requirements on imports. Therefore, no 
change would be necessary in the 
tomato import regulation as a result of 
this action. 

Based on the above, the Administrator 
of the AMS has determined that this 
action would not have a significant 
economic impact on a substantial 
number of small entities. 


A 15-day comment period is provided 
to allow interested persons to respond 
to this proposal. A comment period of 15 
days is deemed appropriate because the 
shipping season for Florida tomatoes 
began in October, and any change 
resulting from this rulemaking should be 
in effect as soon as possible to be of 
maximum benefit to producers and 
handlers. In addition, producers and 
handlers in the production area are 
already aware of the recommended 
changes, which are discussed at a public 
meeting of the committée. All written 
comments received within the comment 
period will be considered before a final 
determination is made on this matter. 


List of subjects in 7 CFR Part 966 


Marketing agreements, reporting and 
recordkeeping requirements, tomatoes. 


For the reasons set forth in the 
preamble, it is proposed that 7 CFR part 
966 be amended as follows: 


PART 966—TOMATOES GROWN IN 
FLORDIA 


1. The authority citation for 7 CFR 
part 966 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


2. Section 966.323 is amended by 
revising the introductory text and 
paragraphs (a)(1) and (a)(2)(i), and 
adding a new paragraph (d)(5) to read as 
follows: 


§ 966.323 Handling regulation. 


From October 10 through June 30 each 
season, except as provided in 
paragraphs (b) and (d) of this section, no 
person shall handle any lot of tomatoes 
unless it meets the requirements of 
paragraph (a) of this section. 

(a) Grade, size, container and 
inspection requirements.—{1) Grade. 
Tomatoes shall be graded and meet the 
requirements specified for U.S. No. 1, 
U.S. Combination, U.S. No. 2, or U.S. No. 
3, of the U.S. Standards for Fresh 
Tomatoes, except that all shipments of 
size 6 x 7 tomatoes must grade U.S. No. 
2 or better. When not more than 15 
percent of the tomatoes-in any lot fail to 
meet the requirements of U.S. No. 1 
grade and not more than one-third of 
this 15 percent (or 5 percent) are 
comprised of defects causing very 
serious damage including not more than 
1 percent of tomatoes which are soft or 
affected by decay, such tomatoes may 
be shipped and designated as at least 85 
percent U.S. No. 1 grade. 

(2) Size. (i) All tomatoes packed by a 
handler shall be at least 2% inches in 
diameter. Tomatoes shall also be sized 
with proper equipment in one or more of 


the following ranges of diameters. ' 
Measurements of diameters shall be in 
accordance with the methods prescribed 
in § 51.1859 of the U.S. Standards for 
Grades of Fresh Tomatoes. 


Inches 


Minimum Maximum 
diameter diameter 


2'%e 


Size classification 


56 and larger 


* * * 


(d) ee 

(5) For roadside.stands and U-pick 
fields. Handling by a producer at a 
roadside stand or U-pick field owned or 
controlled by such producer is exempt 
from this regulation, but this exemption 
shall not apply to any sale or any 
portion therof over 50 pounds of 
tomatoes. 


Dated: December 21, 1990. 


Robert C. Keeney, 
Director, Fruit and Vegetable Division. 


[FR Doc. 90-30381 Filed 12-27-90; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 1106 
[DA-90-038] 


Milk in the Southwest Plains Marketing 
Area; Notice of Proposed Suspension 
of Certain Provisions of the Order 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Proposed suspension of rule. 


SUMMARY: This notice invites written 
comments on a proposal to suspend 
certain provisions of the Southwest 
Plains milk order. The suspension 
actions were requested by Mid-America 
Dairymen, Inc. (Mid-Am), a cooperative 
association that represents producers 
who supply a significant portion of milk ' 
for the market. 

The proposed suspension actions 
would suspend for the months of 
February through August 1991 the 
shipping standards for supply plants and 
the monthly requirement that a dairy 
farmer's milk be received at a pool plant 
in order to be eligible for diversion to 
nonpool plants. Mid-Am says these 
suspension actions are necessary for the 
efficient disposition of an increasing 
supply of milk. The proposed actions 
would eliminate the costly and 
inefficient movement of milk from 
supply plants that would have to be 
made to assure continued pricing and 
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pooling of milk of producers who have 
historically supplied the market's fluid 
needs, according to the proponent. 
DATES: Comments are due no later than 
January 11, 1991. 

ADDRESSES: Commenis (two copies) 
should be filed with the USDA/AMS/ 
Dairy Division, Order Formulation 
Branch, Room 2968, South Building, PO 
Box 96456, Washington, DC 20090-6456. 
FOR FURTHER INFORMATION CONTACT: 
Richard A. Glandt, Marketing Specialist, 
USDA/AMS/Dairy Division, Order 
Formulation Branch, Room 2968, South 
Building, PO Box 96456, Washington, DC 
20090-6456, (202) 447-4829. 
SUPPLEMENTARY INFORMATION: The 
Regulatory Flexibility Act (5 U.S.C. 601- 
612} requires the Agency to examine the 
impact of a proposed rule on small 
entities: Pursuant to 5 U.S.C. 605{b), the 
Administrator of the Agricultural 
Marketing Service has certified that this 
proposed action would not have a 
significant economic impact on a 
substantial number of small entities. 
Such action would lessen the regulatory 
impact of the order on certain milk 
handlers and would tend to ensure that 
dairy farmers would continue to have 
their milk priced under the order and 
thereby receive the benefits that accrue 
from. such pricing. 

This proposed rule has been reviewed 
by the Depariment in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
“non-major” rule. 

Notice is hereby given that, pursuant 
to the provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), the 
suspension of the following provisions 
of the order regulating the handling of 
milk in the Southwest Plains marketing 
area is being considered for February 
through August 1991: 

1. in § 1106.6, suspension of the words 
“during the month”. 

2. In § 1106.7(b)(1), suspension of the 
words “until any month of such period 
in which less than 20 percent of the milk 
received or diverted as proviously 
specified, is shipped to plants described 
in paragraph (a) or (e) of this section. A . 
plant not meeting such 20 percent 
requirement in any month of such 
February-August period shall be 
qualified in any remaining month of 
such period only if transfer and 
diversions pursuant to paragraph (b}(2) 
of this section to plants described in 
paragraph {a) or (e) of this section are 
not less than 50 percent of receipts or 
diversions, as previously specified”. 

3. In § 1106.13, suspension of 
paragraph (d){1) in its entriety. 


All persons who want to send written 
data, views or agruments about the 
proposed suspension should send two 
copies of them to the USDA/AMS/Dairy 
Division, Order Formulation Branch, 
Room 2968, South Building, PO Box 
96456, Washington, DC 20090-6456, by 
the 14th day after publication of this 
notice in the Federal Register. 

The comments that are sent will be 
made available for public inspection in 
the Dairy Division during normal 
business hours (7 CFR 1.27({b)). 


Statement of Consideration 


The proposed suspension for February 
through August 1991 would suspend the 
shipping standards for supply plants 
that were previously associated with the 
market. The order defines a supply plant 
as a plant from which fluid milk 
products are transferred or diverted to 
distributing plants during the month. It 
also provides that in order to be pooled 
under the order during the months of 
September through January, 50 percent 
of a supply plant's receipts must be 
shipped to distributing plants each 
month. A supply plant that was pooled 
during each of the immedistely 
preceding menths of September through 
January shall continue to be pooled 
during the following months of February 
through August if 20 percent of its 
receipts are shipped to distributing 
plants. Part of the requested suspension 
action would remove during the months 
of February 1991 through August 1991 
the shipping standard for supply plants 
that were pooled under the order during 
the immediately preceding September 
through January period. These order 
provisions were last suspended from 
September 1990 through January 1991. 

The proposed suspension action 
would also suspend the monthly 
requirement that a dairy farmer’s-milk 
be received ata pool plant in order to be 
eligible for diversion to nonpool plants. 
The order currently provides that a 
dairy farmer’s milk may be diverted to 
nonpoo!l plants and still be priced under 
the order if at least one day’s production 
of such person is physically received at 
a pool plant during the month. This 
order provision also was suspended 


from September 1990 through January 


1991. 

The suspension actions were 
requested by Mid-America Dairymen, 
Inc. (Mid-Am)}, a cooperative association 
that represents a substantial number of 
producers who supply the market. Mid- 
Am contends that there will be ample 
supplies of direct-shipped producer milk 
to meet the fluid needs of plants during 
the February through August 1991 
period. Producer receipts in the 
Southwest Plains order are increasing at 
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a rate faster than Class I milk sales. 
Because of this, Mid-Am maintains that 
supplemental supply plant milk will not 
be needed to supply the fluid needs of 
Southwest Plains distributing plants 
during the February through August 1991 
period. Additionally, Mid-Am contends 
that there is no need to require 
producers located some distance from 
pool plants to be received one time 
during the month when their milk can 
more economically be diverted to 
manufacturing plants in the production 
area. To require each producer to have 
his/her milk be received at least one 
time each month at a pool plant, Mid- 
Am says, will result in uneconomical 
and inefficient milk movements. 


List of Subjects in 7 CFR Part 1106 
Milk marketing orders. 


The authority citation for 7 CFR part 
1106 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

Signed at Washington, DC, on December 
21, 1990. 
Daniel Haley, 
Administrator. 
[FR Doc. 90-30380 Filed 12-27-90; 8:45 am] 
BILLING CODE 3410-02-M 


Animai and Plant Health inspection 
Service 


9 CFR Part 92 
[Docket No. 90-069] 


Horses From Canada 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: Proposed rule. 


SUMMARY: We are proposing to amend 
the regulations concerning the 
importation of horses (1) to no longer 
require USDA veterinary port inspection 
for horses coming into the United States 
from Canada under temporary Customs 
authorization for a period not to exceed 
30 days from the date the health 
certificate for the horse is issued, 
instead of 72 hours from the time of 
importation, and to allow the use of the 
certificate each time the animal is 
imported into the United States during 
the 30-day period; and (2) to permit 
horses of United States origin that enter 
Canada under an export health 
certificate valid for a period of 30 days 
from the date of issue, to re-enter the 
United States an unlimited number of 


' times during the 30-day period, without 


USDA veterinary port inspection, at any 
Customs land border port of entry 
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designated for animals from Canada, if 
accompanied by the original export 
health certificate under which they were 
permitted entry into Canada. These 
actions appear warranted because they 
would reduce unnecessary restrictions 
on the importation of horses and reduce 
transportation costs without causing a 
significant increase in the risk of 
introducing communicable animal 
diseases. 

DATES: Consideration will be given only 
to comments received on or before 
February 26, 1991. 


ADDRESSES: To help ensure that your 
written comments are considered, send 
an original and three copies to Chief, 
Regulatory Analysis and Development, 
PPD, APHIS, USDA, Room 866, Federal 
Building, 6505 Belcrest Road, 
Hyattsville, MD 20782. Please state that 
your comments refer to Docket Number 
90-069. Comments may be inspected at 
Room 1141 of the South Building, 14th 
and Independence Avenue, SW., 
Washington, DC, between 8 a.m. and 
4:30 p.m., Monday through Friday, 
except holidays. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Samuel Richeson, Senior Staff 
Veterinarian, VS, APHIS, USDA, Room 
764, Federal Building, 6505 Belcrest 
Road, Hyattsville, MD, 20782, (301) 436- 
8144, 


SUPPLEMENTARY INFORMATION: 


Background 


The regulations in 9 CFR part 92, 
referred to below as the regulations, 
govern the importation into the United 
States of specified animals and animal 
products, including horses from Canada, 
to prevent the introduction into the 
United States of various animal 
diseases. 

Section 92.317(a) of the regulations 
provides, in part, that inspection is not 
required for properly certified horses 
coming into the United States from 
Canada under temporary Customs 
authorization for a stay not to exceed 72 
hours. Paragraph (a) provides further 
that arrangements may be made to 
provide inspection of horses imported 
from Canada for a stay in excess of 72 
hours at a point in the United States, 
other than the Customs port of entry, 
when an inspector having responsibility 
for imports through the port of entry 
determines this action will not endanger 
the livestock of the United States. 
Section 92.317(b) of the regulations 
provides that horses of United States 
origin ihat enter Canada for periods of 
not more than 72 hours may re-enter the 
United States without veterinary 
inspection at the port of entry if they are 
accompanied by the health certificate on 


which they were permitted entry into 
Canada, and if they re-enter the United 
States at the same Customs port of entry 
through which they entered Canada. 

The U.S. Department of Agriculture 
(USDA) has received requests from 
Agriculture Canada veterinary officials 
and Canadian and U.S. importers and 
exporters to change these regulations so 
that: (1) USDA veterinary inspection at 
the port of entry would not be required 
for horses imported from Canada under 
temporary Customs authorization for a 
period not to exceed 30 days from the 
date the certificate is issued, instead of 
72 hours from the time of importation; 
(2) the certificate issued is valid for an 
unlimited number of importations into 
the United States during the 30 day 
period from the date of issuance; (3) the 
export certificate issued by the USDA 
for horses of U.S. origin that enter 
Canada would be valid for 30 days from 
the date of issue, instead of 72 hours 
from the time of importation into 
Canada; and (4) during the 30-day 
period, the health certificate would be 
valid for an unlimited number of re- 
entries into the United States through 
any U.S. Customs land border port 
designated for the entry of animals from 
Canada. 

Canada is free of equine diseases 
considered to be exotic to the United 
States. Agriculture Canada has in place 
procedures designed to reduce the 
spread of equine diseases, such as 
equine infections anemia (EIA), that 
occur in both the U.S. and Canada. 
These procedures are comparable to 
those of the Animal and Plant Health 
Inspection Service (APHIS). Under the 
regulations concerning the exportation 
of animals (9 CFR part 91), to qualify for 
origin health certificates, animals may 
be inspected for up to 30 days prior to 
movement for export. For these reasons, 
the USDA has determined that the 
movement of horses between the U.S. 
and Canada for a 30-day period without 
further inspection can be allowed 
without causing a significant increase in 
the risk of introducing communicable 
animal diseases. 

Therefore, we are proposing to amend 
§ 92.317(a) to no longer require 
inspection of horses imported from 
Canada under temporary Customs 
authorization, for a stay not to exceed 30 
days from the date of issue of the 
certificate, and to allow the certificate 
issued to be valid for multiple 
importations into the United States 
throughout the 30-day period. We also 
propose to amend § 92.317(b) to allow 
horses of United States origin to be 
imported into Canada under an export 
health certificate which will be valid for 
30 days from the date of issue and 
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during the 30-day period, allow 
unlimited re-entries into the United 
States, without inspection, through any 
U.S. Customs land border port 
designated for the entry of animals from 
Canada. 


Miscellaneous 


In the final rule published in the 
Federal Register on August 2, 1990 (55 
FR 31484-31565, Docket Number 90-023), 
the regulations in 9 CFR part 92 were 
reorganized and renumbered. One ofthe 
effects of this reorganization is that the 
regulations concerning horses from 
Canada are now located in § 92.317, 
rather than § 92.24. The numbering in 
this proposed rule reflects this 
reorganization. 


Executive Order 12291 and Regulatory 
Flexibility Act 


We are issuing this proposed rule in 
conformance with Executive Order 
12291, and we have determined that it is 
not a “major rule.” Based on information 
compiled by the Department, we have 
determined that this rule would have an 
effect on the economy of less than $100 
million, would not cause a major 
increase in costs or prices for 
consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; and 
would not cause a significant adverse 
effect on competition, employment, 
investment, productivity, innovation, or 
on the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

This proposed rule would affect 
Canadian and U.S. importers and 
shippers of horses. Most of these 
businesses would be considered small 
entities. This rule would reduce the 
number of times the animal has to be 
requalified by veterinary inspection for 
movement and would result in a 
reduction of transportation costs. This 
change would increase efficiency and 
convenience of import operations. Based 
on the experience of APHIS inspectors, 
over the last 5 years, we do not 
anticipate any significant change in the 
number of horses moving between the 
United States and Canada as a result of 
this rule. 

Under these circumstances, the 
Administrator of the Animal and Plant 
Health Inspection Service has 
determined that this action would not 
have a significant economic impact on a 
substantial number of small entities. 


Paperwork Reduction Act 


In accordance with section 3507 of the 
Paperwork Reduction Act of 1980 (44 
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U.S.C. Chapter 35), the information 
collection provisions that are included 
in this proposed rule will be’submitted 
for approval to the Office of 
Management and Budget. Your written 
comments will be considered if you 
submit them to the Office of Information 
and Regulatory Affairs, OMB, Attention: 
Desk Officer for APHIS, Washington, 
DC 20503. You should submit a duplicate 
copy of your.comments to: (1} Chief, 
Regulatory Analysis and Development, 
PPD, APHIS, USDA, Room 866, Federal 
Building, 6505 Belcrest Road, 
Hyattsville, MD 20782 and (2) Clearance 
Officer, OIRM, USDA; Room 404-W, 
14th Sireet and Independence Avenue, 
SW., Washington, DC 20250. 


- Executive Order 12372 


This program/ activity is listed in the 
Cataleg of Federal Domestic Assistance 
under No. 12.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
Siate and local officials. (See 7 CFR part 
3015, subpart V.) 


List of Subjects in 9 CFR Part 92 


Animal diseases, Canada, Imports, 
Livestock and livestock products, 
Mexico, Poultry and poultry products, 
Quarantine, Transportation, Wildlife. 


PART 92—IMPORTATION OF CERTAIN 
ANIMALS AND POULTRY AND 
CERTAIN ANIMAL AND POULTRY 
PRODUCTS, INSPECTION AND OTHER 
, REQUIREMENTS FOR CERTAIN 
MEANS OF CONVEYANCE AND 
SHIPPING CONTAINERS THEREON 


Accordingly, 9 CFR part 92 would be 
amended as follows: 

1. The authority citation for part 92 
would continue to read as follows: 


Authority: 7 U.S.C. 1622, 19 U.S.C. 1306, 21 
U.S.C. 102-105, 111, 134a, 134b, 134c, 134d, 
134f, and 135, 31 U.S.C. 9701, 7 CFR 2.17, 2.51, 
and 371.2(d). 


2. Section 92.317 would be amended 
as follows: 

a. In paragraph (a), that portion of the 
sentence immediately following “And 
provided, further,” would be removed, 

. and in its place a new proviso would be 
added, and 

b, Paragraph {b) would be revised. 

The amendments would read as 
follows: 


§ 92.317 Horses from Canada. 


(a)* * * That USDA veterinary port 

- inspection is not.required for horses 
imported from Canada under temporary 
Customs authorization for a period of 30. 
~ days from the date of issue of the 
* certificate and the certificate issued is 
valid for an unlimited number of 
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importations into the United States 
during the 30-day period. 

(b) Horses of United States origin that 
are imported into Canada under an 
export health certificate valid for a 
period of 30 days from the date of issue 
may re-enter the United States.an 
unlimited number of times during the 30- 
day period, without USDA veterinary 
port inspection, at any Custom land 
border port of entry designated for 
animals from Canada, if acompanied by 
the original export health certificate 
under which they were permitted entry 
into Canada. 

* * * * * 

Done in Washington, DC., this 2ist day of 

December 1990. 

James W. Glosser, 

Administrator, Animal and Plant Hea!th 
Inspection Service. 


[FR Doc. 90-30383 Filed 12-27-95; 8:45 am] 
BILLING CODE 3410-34-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 


25 CFR Part 39 
RIN 1076-AC33 


Administrative Funds for Agency and 
Area Education Offices 


AGENCY: Bureau of Indian Affairs, 
Interior. 


ACTION: Proposed rule. 


SUMMARY: The Bureau of Indian Affairs 
(BIA) is proposing to amend subpart J of 
25 CFR part 39 governing the method 
which will be used to distribute 
administrative funds to agency and area 
education offices of the Bureau of Indian 
Affairs by removing the existing subpart 
J in its entirety and replacing it with the 
new subpat J contained in this proposed 
rule. This action formally implements an 
administrative decision of the Bureau 
under 25 U.S.C. 13. 

DATE: Comments must be received on or 
before March 28, 1991. 

ADDRESS: Written comments should be 
directed to the Office of Indian’ 
Education Programs, Bureau of Indian 
Affairs, Mail Stop 3511 MIB, 1849 C 
Street, NW., Washington, DC 20240. 
FOR FURTHER INFORMATION CONTACT: 
Ed Parisian, Deputy to the Assistant 
Secretary-Indian Affairs-Director 
(Indian Education Programs), Maik Stop 
3511, 1849 C.St., NW. Washington, DC 
20045; telephone 202/208-6175, {FTS) 
268-6175. ; . 
SUPPLEMENTARY INFORMATION: This 
proposed amendment is published in 
exercise of the authority delegated by 
the Secretary of the Interior (Secretary} 


to the Assistant Secretary-Indian Affairs 
in the Department Manual at 209 
DM 8. 

This notice describes the method for 
distributing administrative funds for the 
operation of agency and area education 
offices (“element 10 funds"). Tribes and 
other concerned individuals and 
organizations were given the 
opportunity to comment on proposed 
methods of distribution in public 
hearings held May 24-25, 1990, and July 
6-30, 1990, at various locations 
throughout the United States. The 
method selected incorporates many of 
the comments received from tribes and 
tribal organizations, which most 
commonly expressed a desire to fund 
administrative levels closest.to the 
tribes (agency education offices} over 
area education offices. 

The primary author of this document 
is Ed Parisian, Deputy to the Assistant 
Secretary-Indian Affairs/Director 
(Indian Education Programs). 

The policy of the Department of the 
Interior is, whenever practical, to afford 
the public opportunity to participate in 
the rulemaking process. Accordingly, 
interested persons may submit written 
comments, suggestions or objections 
regarding this proposed amendment. 

The information collection 
requirements contained in part 39 have 
been approved by the Office of 
Management and Budget under 44 U.S.C. 
3501 et seq. and assigned clearance 
numbers 1076-0108. 

The Department of the Interior has 
determined that this is not major rule 
under E.O. 12291 because only a limited 
number of individuals will be affected 
and the action proposed will not have a 
significant gross annual affect on the 
economy. 

The Department of the Interior has 
determined that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seg.) 
because of the limited applicability as 
stated above. 

The Department of the Interior has 
determined that this rule is not a major — 
Federal action significantly affecting the 
quality of the human environment and 
that neither an environmental 
assessment nor an environmental 
impact statement is required. 


" List of subjects in 25 CFR Part 39 


Elementary and secondary education, 
Government contracts, Grant programs: - 
~ . -edveation, Grant.programs-Indians, 

Indians-education, Schools. .: 

_~ For thé reasons set out in the 
‘preamble, part 39 of subchapter E of 
chapter I of title 25 of the Code of 
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Federal Regulations is proposed to be 
amended as set forth below. 


PART 39—[AMENDED] 


1. The authority citation for part 39 is 
revised to read as follows: 


Authority: 25 U.S.C. 13; 25 U.S.C. 2008. 


2. Subpart J of part 39 is revised as 
follows: 


Subpart J—Agency/Area Administration 
Cost Formula 


Sec. 

39.120 Purpose and scope. 

39.121 Definitions. 

39.122 Allotment of education 
administrative funds. 

39.123 Allotment exception for FY 1991. 


Subpart J—Agency/Area 
Administrative Cost Formula 


§ 39.120 Purpose and scope. 

The purpose of this subpart is to 
provide funds at the agency and area 
education offices for FY 1991 and future 
years for administration of all Bureau of 
Indian Affairs education functions, 
including but not limited to school 
operations, continuing education, early 
childhood education, post-secondary 
education and Johnson-O’Malley 
programs. 


§ 39.121 Definitions. 


(a) Agency education office means a 
field office of the Office of Indian 
Education Programs providing 
administrative direction and supervision 
to one or more Bureau operated schools 
as well as being responsible for all other 
education functions serving tribes 
within that agency's jurisdiction. 

(b) Area education office means a 
field office of the Office of Indian 
Education Programs responsible for all 
education functions serving tribes not 
serviced by an agency education office 
and in some cases providing 
administrative direction to one or more 
off-reservation boarding schools not 
under an agency education office. 


§ 39.122 Allotment of education 
administrative funds. 

The total annual budget for agencies/ 
areas shall be allotted to the Director 
and through him/her to agency and area 
education offices. This total budget shall 
be distributed to the various agency and 
area education offices as follows: - 

(a) Each agency or area education 
office as defined above shall receive a 
base amount of $50,000 for basic 
administrative costs; and 

(b) Each agency or area education 
office as defined above shall receive an 
amount under these funds equal to two 
percent of the total higher education, 


Johnson-O'Malley and adult education 
funds administered by each office, 
except that the Navajo Agencies are 
restricted to a maximum of $50,000 for 
administering the Johnson-O’Malley and 
higher education programs; and 

(c) Eighty percent of the remaining 
funds shall be distributed 
proportionately based on the number of 
schools operated under the jurisdiction 
of each agency or area education office, 
with Bureau-operated schools counting 
as 1 and contract/grant schools counting 
as 0.6; and 

(d) The remaining twenty percent 
shall be distributed proportionately 
based on the total weighted student 
units generated by all schools under the 
jurisdiction of each agency or area 
education office. 


§ 39.123 Allotment exception for FY 1991. 

For FY 1991 only, the Director may 
reserve an amount equal to no more 
than one half of the funds received in FY 
1990 by those offices to be closed in FY 
1991 to cover severance pay costs, lump 
sum leave payments and relocation 
costs for those individuals affected by 
the closures. Any balance uncommitted 
by March 31, 1991, shall be distributed 
in accordance with the formula in 
39.122. 


Dated: November 6, 1990. 
Eddie F. Brown, 
Assistant Secretary-Indian Affairs. 
[FR Doc. 90-30206 Filed 12-27-90; 8:45 am] 
BILLING CODE 4310-02-M 


DEPARTMENT OF THE TREASURY 
internal Revenue Service 


26 CFR Part 301 
[1A-83-90] 
RIN 1545-AP34 


Disclosure of Tax Return Information 
for Purposes of Quality or Peer 
Reviews; Disclosure of Tax Return 
information Due to incapacity or Death 
of Tax Return Preparer 


AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of proposed rulemaking 
by cross-reference to temporary 
regulations. 


summMaRY: In T.D. 8326 the Internal 
Revenue Service is issuing temporary 
regulations that add a new § 301.7216- 
2T to the rules governing the 
circumstances under which tax return 
information may be disclosed for 
purposes of conducting quality or peer 
reviews.and disclosures necessitated 


due to a tax return preparer’s incapacity 
or death. Changes to the applicable law 
regarding disclosures for purposes of 
conducting quality or peer reviews were 
made by the Omnibus Budget 
Reconciliation Act of 1989. The rules 
governing the disciusure of information 
due to a tax return preparer’s incapacity 
or-death are reissued due to the 
withdrawal of a previously proposed 
rule addressing both of the above areas, 


DATES: The Service intends to hold the 
public hearing on these regulations 
during the first week of June, 1991. A 
notice of public hearing will be 
published in the Federal Register in the 
near future. Written comments, requests 
to speak at the hearing, and outlines 
must be received by May 15, 1991. 


ADDRESSES: Send comments and 
requests to speak at the public hearing 
to the Internal Revenue Service, Attn: 
CC:CORP:T:R: ([A-83-90) P.O. Box 7604 
Ben Franklin Station NW., Washington, 
DC 20044. 


FOR FURTHER INFORMATION CONTACT: 
David L. Meyer, Attorney-Advisor, 
Office of the Assistant Chief Counsel 
(Income Tax and Accounting) at 202- 
566-5985 (not a toll-free number). 


SUPPLEMENTARY INFORMATION: 
Paperwork Reduction Act 


The collection of information 
contained in this notice of proposed 
rulemaking has been submitted to the 
Office of Management and Budget for 
review in accordance with the 
Paperwork Reduction Act of 1980 (44 
U.S.C. 3504(h)). Comments on the 
collection of information should be sent 
to the Office of Management and 
Budget, Attention: Desk Officer for the 
Department of Treasury, Office of 
Information and Regulatory Affairs, 
Washington, DC 20503, with copies to 
the Internal Revenue Service, Attn: IRS 
Reports Clearance Officer T:FP, 
Washington, DC 20224. 

The collection of information in this 
regulation is in § 301.7216-2T(o). This 
information is required by the Internal 
Revenue Service to verify who 
conducted and what information was 
reviewed in a quality or peer review. 
This information will be used to 
document a quality or peer review. The 
likely recordkeepers are individuals and 
businesses that are engaged in rendering 
tax preparation services and that are the 
subject of a quality or peer review. 

These estimates are an approximation 
of the average time expected to be 
necessary for a collection of 
information. They are based on such 
information as is available to the 
Internal Revenue Service. Individual 
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average of 1 hour. Estimated number of 
recordkeepers: 250/000. 


Background 


The temporary regulations published 
in the Rules and Regulations portion of 
this issue of the Federal Register add a 
new § 301.7216-2T to the Regulations on 
Procedure and Administration {26 CFR 
part 301) te provide rules under section 
7216(b)f3} of the Internal Revenne Code 


It has been determined that these 
rules are not major rules as defined in 
Executive Order 12291. Therefore, a 
Regulatory Impact Analysis is not 
required. It has also been determined 
that section 553{b} of the Administrative 
Procedures Act {5 U.S.C. chapter 5) and 
the Regulatory Flexibility Act {5 U.S.C. 
chapter 6} do not apply to these 
regulations, and, therefore, an initial 
Regulatory Flexibility Analysis is net 
required. Pursuant to section 7805(f} of 
the Internal Revenue Code, a copy of 
these regulations will be submitted to 
the Chief Counsel on Advocacy of the 
comment on their impact on small 
business. 

Comments and Public Hearing 


The Service intends to hold the public 
hearing on these regulations during the 
first week of June, 1991. A notice of 
pate es published in the 

ederal Register in the near future. 
Sduauteiednonencona 
regulations, consideration will be given 
to any written comments that are 
submitted {preferably an original and 
eight copies) to the Internal Revenue 
Service. All comments will be available 
for public inspection and copying. 
Drafting Information 

The principal author of these 
proposed regulations is David L. Meyer, 
Office of Assistant Chief Counsel, 
Income Tax and Accounting, internal 
Revenue Service. However 
from other offices of the IRS and 


T 
arp Department participated in 


List of Subjects in 26 CFR 301.7236-2 
Administrative practice and 
procedure, Bankruptcy, Courts, Crime, 
Disclosure of information, Employment 
taxes, Estate tax, Excise taxes, Filing 
requirements, Gift tax, Income taxes, 
Investigations, Law enforcement, 
Penalties, Pensions, Statistics, Taxes. 
Michael J. Murphy, 
Acting Commissioner of internal Revenue. 
[FR Doc. 99-90962 Filed 12-27-90; 2:45 am] 
BILLING CODE 4830-01-m 


26 CFR Part 301 
[1A-3-85] 
RIN 1545-AH91 


Disclosure of Tax Return Information 
for the Monitoring and Auditing of Tax 
Return Preparation 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Withdrawal of notice of 
proposed rulemaking. 


SUMMARY: This document withdraws the 


netice ef proposed rulemaking for 

§ 301.7218-2{0) relating to the disclesure 
of tax return information for the 
monitoring and auditing of tax return 
preparation that appeared in the Federal 
Register on Tuesday, November 19, 1985 
(50 FR 47563). The notice is being 
withdrawn because a new notice of 
proposed rulemaking will address this 
subject. 

DATES: The withdrawal of the 
referenced notice of p: 

rulemaking is effective on December 28, 
1990. 

FOR FURTHER INFORMATION CONTACT: 
David L. Meyer, Attorney-Advisor, 
Office of the Assistant Chief Counsel 
(Income Tax and Accounting) at 202- 
566-5985 (not a toll-free number). 
SUPPLEMENTARY INFORMATION: 


Background 


This document withdraws the notice 
of proposed rule | 1A-3~85 
(formerly LR-3-85)) that appeared in the 
Federal Register on Tuesday, 

19, 1985, (50 FR 47563). That notice 
contained proposed amendments to 
regulations § 301.7216-2, under section 
7218(b) of the Internal Revenue Code of 
1954. If adopted, the regulations would 
have provided guidance concerning the 
disclesure of tax return information by a 
tax return preparer without the 
taxpayer’s prior consent for purposes of 
allewing the monitoring and auditing of 
the accuracy of returns to be filed with 
the internal Revenue Service. The 
regulations also would have provided 


guidance concerning the disclosure of 
tax return information by a tax return 
preparer for the purposes of allowing 
another tax return preparer or the legal 
representative of a deceased tax return 
preparer to operate an incapacitated or 
deceased tax return preparer's business. 
However, the Internal Revenue Service 
and the Treasury Department have 
decided to withdraw the notice because 
a new notice of rulemaking 
dealing with these matters will be 
issued. 
Drafting Information 

The principal author of this document 
is David L. Meyer, Office of Assistant 
Chief Counsel, income Tax and 
Accounting, Internal Revenue Service. 
However personnel from other offices of 
the Internal Revenue Service and 
Treasury Department participated in its 
development. 

Withdrawal of Proposed Amendment. 
The proposed amendment to 26 ‘CFR 
part 301 relating to the disclosure of tax 

return information by tax return 
preparers for the purposes of monitoring 
and auditing return preparation and 
assisting a tax return preparer or his 
legal representative in operating the 
business in the event of incapacity or 
death of the tax return 

proposed regulation § 301.7216-2{0), 
(LR-3-85), code section 7216{b)[3}, 
originally published in 50 FR 47563 
(November 19, 1985) is withdrawn. 
Michael J. Murphy, 

Acting Conunissioner of internal Revenue. 
[FR Doc. 90-30363 Filed 12-27-90; 8:45 am] 
BILLING CODE 4830-01-28 


DEPARTMENT OF LABOR 

Mine Safety and Health Administration 
30 CFR Parts 46, 56, 57,.and 77 

RIN 1279-AA47 

Hazard Communication 


AGENCY: Mine Safety and Health 
Administration, Labor. 
ACTION: Extension of comment period. 


sumMany: The Mine Safety and Health 
Administration (MSHA) is ne the 
period for public somment regarding the 
Agency's proposed rule to require a 
hazard communication program in 
mining. 
DATES: Written comments must be 
received on or before April 5, 1991. 
ADDRESSES: Send written comments to 
the Office of Standards, Regulations, 
and Variances, Mime Safety and Health 
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Administration, Room 631, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. 
FOR FURTHER INFORMATION CONTACT: 
Patricia W. Silvey, Director, Office of 
Standards, Regulations, and Variances, 
MSHA, (703) 235-1910. 
SUPPLEMENTARY INFORMATION: On 
November 2, 1990, MSHA published a 
proposed rule (55 FR 46400) that would 
establish an MSHA standard entitled 
“Hazard Communication” (30 CFR part 
46). The standard would require mine 
operators to assess the hazards of 
chemicals they produce or use, and 
provide information to their employees 
concerning chemical hazards by means; 
of a written hazard communication 
program, labeling containers of 
hazardous chemicals, access to material 
safety data sheets (MSDSs), and 
employee training. The comment period 
for the proposed rule was scheduled to 
close on February 1, 1991, but in 
response to requests from the mining 
community for more time in which to 
prepare their comments, MSHA is 
extending the comment period to April 
5, 1991. All interested parties are 
encouraged to submit comments prior to 
this date. 

Dated: December 21, 1990. 
William J. Tattersall, 
Assistant Secretary for Mine Safety and 
Health. 
[FR Doc. 90-30474 Filed 12-27-90; 8:45 am] 
BILLING CODE 4510-43-M 


DEPARTMENT OF VETERANS 
AFFAIRS 


38 CFR Part 4 
RIN 2900-AE91 


Schedule for Rating Disabilities—The 
Orthopedic System 


AGENCY: Department of Veterans 
Affairs. 


ACTION: Advance notice of proposed 
rulemaking. 


SUMMARY: The Department of Veterans 
Affairs (VA) is issuing an advance 
notice of proposed rulemaking (ANPRM) 
concerning that portion of the Schedule 
for Rating Disabilities which deals with 
disabilities of the orthopedic system. 
This ANPRM is necessary because of a 
General Accounting Office (GAO) study 
and recommendation that the medical 
criteria in the rating schedule be 
reviewed and updated as necessary. The 
intended effect of this ANPRM is to 
solicit and obtain the comments and 
suggestions of various interest groups 
and the general public on necessary 
additions, deletions and revisions of 


terminology and how best to proceed 
with a systematic review of the medical 
criteria used to evaluate disabilities of 
the orthopedic system. Other body 
systems will be subsequently scheduled 
for review until the medical criteria in 
the entire rating schedule have been 
analyzed and updated. 

DATES: Written comments and 
submissions in response to this ANPRM 
must be received by VA on or before 
February 26, 1990. 


ADDRESSES: Interested persons and 
organizations are invited to submit 
written comments and suggestions 
regarding this ANPRM to the Secretary 
of Veterans Affairs (271A), Department 
of Veterans Affairs, 810 Vermont 
Avenue, NW., Washington, DC 20420. 
All written submission will be available 
for public inspection only in the 
Veterans Service Unit, room 132, at the 
above address and only between the 
hours of 8 a.m. and 4:30 p.m. Monday 
through Friday (except holidays) until 
March 8, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Bob Manchester, Consultant, 
Regulations Staff (211B), Compensation 
and Pension Service, Veterans Benefits 
Administration, (202) 233-3005. 
SUPPLEMENTARY INFORMATION: In 
December 1988, GAO published a 
reported entitled VETERANS’ 
BENEFITS: Need to Update Medical 
Criteria Used in VA's Disability Rating 
Schedule (GAO/HRD-89-28). After 
consulting numerous medical 
professionals and VA rating specialists, 
GAO concluded that a comprehensive 
and systematic plan was needed for 
reviewing and updating VA's Schedule 
for Rating Disabilities (38 CFR part 4). 
The medical professional noted 
outdated terminology, ambiguous 
impairment classifications and the need 
to add a number of medical conditions 
not presently in the rating schedule. VA 
rating specialists noted that for some 
disorders they would prefer medical 
criteria for distinguishing between 
various levels of severity and that 
inconsistent ratings may result when 
unlisted conditions had to be rated by 
analogy to other listed disorders. GAO 
recommended that VA prepare a plan 
fora comprehensive review of the rating 
schedule and, based on the results, 
revise the medical criteria accordingly. 
It also recommended that VA implement 
a procedure for. systematically 
reviewing the rating schedule to keep it 
updated. VA agreed to both 
recommendations, and this ANPRM is 
one step in a comprehensive rating 
schedule review plan which will 
ultimately be converted into a 
systematic, cyclical review process. 


53315 


This ANPRM is the first stage in VA's 
consideration of what regulatory action 
to take, if any, with respect to revising 
and updating that portion of the rating 
schedule dealing with disabilities of the 
orthopedic system (38 CFR 4.71). 

Interested organizations and 
individuals are invited to submit 
comments and suggestions for revising 
current medical criteria, adding 
additional disabilities and/or deleting 
certain rarely encountered disorders or 
transferring them to other sections of the 
rating schedule. Submissions may run 
the gamut from narrative discussions of 
individual rating criteria to wholesale 
format changes and substitute rating 
schedules. Where changes are 
suggested, we would also appreciate a 
recitation as to the scientific or medical 
authority for such changes. Early 
submissions will expedite the comment 
review process and are encouraged. 


List of Subjects in 38 CFR Part 4 
Handicapped, Pensions, Veterans. 


Approved: December 3, 1990. 
Edward J. Derwinski, 
Secretary of Veterans Affairs. 
[FR Doc. 90-30420 Filed 12-27-90; 8:45 am] 
BILLING CODE 8320-01-M 


FEDERAL MARITIME COMMISSION 
46 CFR Parts 580 AND 581 


[Docket No. 90-25] 


Publication and Filing of Payments 
Made by Common Carriers to Foreign 
Freight Forwarders and Ocean Freight 
Brokers in Tariffs and Service 
Contracts 


AGENCY: Federal Maritime Commission. 


ACTION: Proposed rule; Extension of 
comment period. 


SUMMARY: The proposed rule in this 
proceeding, published September 25, 
1990 (55 FR 39181), would amend the 
Commission's foreign tariff filing 
regulations to require common carriers 
and conferences to state in their tariffs 
the amount of payments made, and a 
description of services for which any 
payments are made, to foreign freight 
forwarders or ocean freight brokers, The 
proposed rule would define foreign 
freight forwarders and ocean freight 
brokers. The proposed rule would also 
amend the FMC’s service contract filing 
regulations to require common carriers 
and conferences to state in service 
contracts. the amount of payments made, 
and a description of services for which 
any payments are made, to foreign 





53316 Federal Register { Vol. 55, No. 250 / Friday, December 28, 1990 / Proposed Rules 


enforcement efforts te detect and 
prevent uniawfol activity related to such 
payments. The time for filing comments 
on the notice for 


now has requested a further 14 
extension. This notice grants DOJ's 
request to extend the time for filing 
comments to january 9, 1991. Because 
the previous requests for extension were 
not filed until the very date comments 
were due, the Commission determined 
that parties who have previously filed 
commenis without knowing of a 
possible extension and who desire to 
supplement their submissions, would be 
allowed to do se. These submitting 
comments and supplementary comments 
are cautioned, however, that they are 
not permitted to include material in 
reply to those comments already filed. 
DATE: Comments due January 8, 1991. 
ADDRESSES: Send comments (original 
aad fifteen copies) te: Joseph C. Polking, 
Secretary Federal Maritime Commission 
1108 L Street, NW., Washington, DC 
20573-0001 (202) 523-5725. 
FOR FURTHER INFORMATION CONTACT: 
Austin L. Schmitt, Director Bureau of 
Trade Monitoring Federal Maritime 
Commissien 1100 L Street, NW., 
Washiagton, DC 20573-9001 {202} 523- 
5787. 

By the Commission. 
Joseph C. Polking, 
Secretary. 
[FR Doc. 90-30453 Filed 12-27-90; 8:45 am] 
BILLING CODE 6730-01-m 


FEDERAL COMMUNICATIONS 
COMMISSION 


47 CFR Part 73 
[MMi Docket No. 90-626, Ri@-7577} 


Radio Broadcasting Services; 
Decorah, iA 


AGENCY: Federal Comnrnications 
Commission. 
ACTION: Proposed rule. 


SUMMARY: The Commission 
comments on a petition by Viking 
Broa ing Company seeking the 
allotments of Channel 204A to Decorah, 
lowa, as the community's second focal 
FM allotment. Channel 284A can be 


allotted te Decorah in compliance with 
the Commission's minimum distance 
separation i ts with a site 
resiriction of 8.7 kilometers {4.1 miles) 
southwest to avoid a short-spacing to 
Station WLXR-FM, Channel 285A, La 
Crosse, Wisconsin. The coordinates for 
Channel 284A at Decorah are North 
Latitude 43-16-36 and West Longitade 
81-52-19. 


DATES: Comments must be filed on or 
before February 19, 1991, and reply 
comments on or before March 6, 1991. 


ADDRESSES: Federal Communications 
Commission, Washington, DC 26554. in 
addition to filing comments with the 
FCC, interested parties should serve the 
petitioner, or its counsel or consultant, 
as follows: Ted R. Jacobsen, Viking 
Broadcasting Company, P.G. Box 5821, 
Goraiville, lowa 52241 {Petitioner}. 

FOR FURTHER INFORMATION CONTACT: 
Leslie K. Shapiro, Mass Media Bureau, 
(202) 634-6530. 


SUPPLEMENTARY INFORMATION: This is a 
synopsis of the Commissian’s Notice of 
Proposed Rule Making, MM Docket No. 
90-620, adopted December 11, 1999, and 
released December 26, 1990. The full text 
of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 
Dockets Branch {room 230}, 1919 M 
Street NW., Washington, DC. The 
complete text of this decision may also 
be purchased from the Commission's 
copy contractor, International 
‘Transcription Service, 1202) 857-3800, 
2100 M Street NW., Suite 140, 
Washington, DC 20037. 

Provisians of the Reguiatary 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
not Jonger subject 10 Commission 
consideration or court review, ali et 


See 47 CFR 1.1204{b) for rules governing 
permissible ex parte contacts. 

For information regarding proper filing 
procedures for comments, see 47 CFR 
1.415 and 1.420. 


List of Subjects in 47 CFR Part 73 
Radio breadcasting. 

Federal Communications Cemmissien. 

Andrew j. Rhodes, 

Acting Chief, Allocations Braach, Policy and 

Rules Division, Mass Media Barecu. 

{FR Doc. 90-30425 Filed 12-27-90; 3:45 amj 

BILLING CODE 67 12-01-m 


47 CFR Part 73 
[MM Docket No. 90-613, RM-7565} 


and Thayer, MO 


AGENCY: Federal Communications 
Commission. 
ACTION: Proposed rule. 


Sum™MaRY: This document requests 
comments on @ petition filed by Texas 
County Radio, Inc., proposing the 
substitution of Channel 257C2 for 
Channel 257A at Houston, Missouri, and 
modification of the license for Station 
KUNQ(FM} to specify the higher class 
channel. The coordinates for Channel 
257C2 are 37-06-15 and 91-50-30. To 
accommodate the upgrade at Houston, 
we shall also propose to substitute 
Channel 222A for vacant Channel 257A 
at Thayer, Missouri. The coordinates for 
Channel 222A are 36-30-13 and 91-28- 
56. 

DATES: Comments must be filed on or 

before February 19, 1991, and reply 

comments on or before March 6, 1991. 

ADDRESSES: Federal Communications 

Commission, Washington, DC 20554. In 

addition to filing comments with the 

FCC, interested parties should serve the 

petitioner, er its coimsel or consultant, 

as follows: 

Richard R. Zaragoza, John J. McVeigh, 
Karen M. Corr, Fisher, Wayland, 
Cooper, and Leader, 1255 23rd Street 
NW., suite 800, Washington, DC 20037, 
(Counsel for the petitioner) 

FOR FURTHER INFORMATION CONTACT: 

Kathleen Scheuerle, Mass Media 

Bureau, (202) 634-6530. 

SUPPLEMENTARY INFORMATION: This is a 

synopsis of the Commission's Notice of 

Proposed Rule Making, MM Docket No. 

90-619, adopted December 11, 1990, and 

released December 26, 1991. The full text 

of this Commission decision is available 
for inspection and copying during 
normal business hours in the FCC 

Dockets Branch {room 230), 1919 M 

Street NW., Washington, DC. The 

complete text of this decision may also 

be purchased from the Commission's 
copy contractors, International 

Transcription Service, (202) 857-3800, 

2100 M Street NW., suite 140, 

Washington, DC 20037. 

Provisions of the Regulatory 
Flexibility Act of 1980 do not apply to 
this proceeding. 

Members of the public should note 
that from the time a Notice of Proposed 
Rule Making is issued until the matter is 
no longer subject to Commission 
consideration or court review, all ex 
parte contacts are prohibited in . 
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Commission proceedings, such as this 
one, which involve channel allotments. 
See 47 CFR 1.1204(b) for rules governing 
permissible ex parte contacts. 

For information regarding proper filing 
procedures for comments, see 47 CFR 
1.415 and 1.420. 


List of Subjects in 47 CFR Pari 73 


Radio broadcasting. 


Federal Communications Commission. 
Andrew J. Rhodes, 


Acting Chief, Allocations Branch, Policy and 
Rules Division, Mass Media Bureau. 


{FR Doc. 90-30414 Filed 12-27-90; 8:45 am] 
BILLING CODE 6712-01-M 
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Notices 





This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
Pubiic. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of documenis appearing in this section. 


DEPARTMENT OF AGRICULTURE 


Forms Under Review by Office of 
Management and Budget 


December 21, 1990. 

The Department of Agriculture has 
submitted to OMB for review the 
following proposals for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35} since the last list was 
submitted. This list is grouped into new 
preposais, revisions, extensions, or 
reinstatements. Each contains the 
foliowing information: 

(1) Agency proposing the information 
collection;.{2) Title of the information 
collection; (3} Form numberfs), if 
applicable; (4) How often the 
information is requested; (5) Who will 
be required or asked to report; (6) An 
estimate of the number of responses; (7) 
An estimate of the total number of hours 
needed to provide the information; (8) 
Name and telephone number of the 
agency contact person. 

Questions about the items in the 
listing should be directed to the agency 
person named at the end of each entry. 
Copies of the proposed forms and 
supporting documents may be obtained 
from: Department Clearance Officer, 
USDA, OIRM, room 404-W Admin. 
Bidg., Washington, DC 20250, (202) 447- 
2118. 


New Collection (Expedited OMB 
Review Requested) 


* Agricultural Stabilization and 
Conservation Service, 

7 CFR, part 1470, Commodity 
Certificate Payment Regulations— 
Application to Exchange Expired 
Commodity Certificates for Cash, 

C€Ccc-8, 

On occasion, 

Individuals or households; Farms; 
Businesses.or other for-profit; Small 
businesses or organizations; 3,000 
responses; 1,500 hours, 

Glenn Graham, (202) 382-0017. 


Reinstatement 


¢ Food and Nutrition Service, 
Food Stamp Program—lIdentification 
Card Requirements, 
Recordkeeping; Monthly; Annually, 
Individuals or households; State or 
local governments; 222,491,736 
responses; 1,161,062 hours, 
David Walters, (703) 756-3385. 
Larry K. Roberson, 
Acting Departmental Clearance Officer. 
[FR Doc. 90-30379 Filed 12-27-90; 8:45 am] 
BILLING CODE 3410-01-M 


Forest Service 


Monache Off-Highway Vehicle Use 
Study; Intent To Prepare an 
Environmental impact Statement 


AGENCY: Forest Service, USDA. 


ACTION: Notice of intent to prepare an 
environmental impact statement. 


SUMMARY: The Foresi Service will 
prepare a Draft Environmental Impact 
Statement to plan for off-highway 
vehicle use in the Monache Meadow 
area on the Mt. Whitney Ranger District 
of the Inyo National Forest, Inyo 
County, California. The agency invites 
written comments and suggestions on 
the scope of the analysis. In addition, 
the agency gives notice of the full 
environment analysis and decision- 
making process that will occur on the 
proposal so that interested and affected 
people are aware of how they may 
participate and contribute to the final 
decision. 

DATE: Comments concerning the scope 
of the analysis must be received by 
February 4, 1991. 


ADDAESSES: Submit written comments 
and suggestions concerning the scope of 
the analysis to Arthur Gaffrey, District 
Ranger, Mt. Whitney Ranger District, 
P.O. Box 8, Lone Pine, California 93545. 
FOR FURTHER INFORMATION CONTACT: 
Direct questions about the proposed 
action and Environmental Impact 
Statement to Arthur Gaffrey, District 
Ranger, Mt. Whitney Ranger District, 
Lone Pine, California, phone 619-876- 
5542. 

SUPPLEMENTARY INFORMATION: The Inyo 
National Forest Land and:Resource 
Management Plan was approved in 
August 1988. The Plan allocated the 
Monache area for semi-primitive 
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motorized and non-motorized recreation 
and Wild and Scenic River management. 

The Department of Agriculture, Forest 
Service will prepare a Draft EIS to 
evaluate off-highway vehicle use in the 
Monache Meadow area on the Mt. 
Whitney Ranger District. 

A range of alternatives will be 
considered. One of these will be the no 
action alternative. Other alternatives 
will consider a range of off-highway 
vehicle use. 

This Monache off-highway vehicle 
study received thorough public review 
and comment when originally analyzed 
in a previous environmental assessment. 
That EA was successfully appealed, and 
is now being rewritten as an 
environmental impact statement. 

Arthur Gaffrey, District Ranger, Mt. 
Whitney Ranger District, Inyo National 
Forest is the responsible official. 

The Draft EIS is expected to be filed 
with the Environmenial Protection 
Agency and to be available for public 
review by March 1991. At that time the 
Environmental Protection Agency will 
publish a notice of availability of the 
document in the Federal Register. 

The comment period on the Draft EJS 
will be 45 days from the date of the 
notice of availability in the Federal 
Register. It is very important that these 
interested in the management of OHV 
use in the Monache Meadow area 
participate at that time. To be most 
helpful, comments should be as specific 
as possible. (See The Council on 
Environmenia! Quality Regulations for 
implementing the procedural provisions 
of the National Environmental Policy 
Act at 40 CFR 1503.3.) 

In addition, Federal court decisions 
have established that reviewers of Draft 
EIS’s must structure their participation 
in the environmenta! review of the 
proposal so that it is meaningful and 
alerts.and agency to the reviewer's 
position.and contentions, Vermont 
Yankee Nuclear Power Corp. v. NRDC, 
435 U.S. 519, 553 (1978), and that 
environmental objections that could 
have been raised at the draft stage may 
be waived if not raised until after 
completion of the Final EIS Wisconsin 
Heritage, Inc. v. Harris, 490 F. Supp. 
1334, 1338 {E.D. Wis. 1980). The reason 
for this ig to ensure that substantive. 
comments and objections are made 
available to the Forest Service at a time 
when it-can meaningfully consider them 
and respond to them in the Final EIS. 
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After the comment period ends on the 
Draft EIS, the comments will be 
analyzed and considered by the Forest 
Service in preparing the Final EfS, which 
is scheduled to be completed in July 
1991. In the Final EIS, the Forest Service 
is required to respond to the comments 
received (40 CFR 1503.4). The 
responsible official will consider the 
comments, responses, environmental 
consequences discussed in the Final EIS, 
and applicable laws, regulations.and 
policies in making a decision regarding 
this proposal. The responsible official 
will document the decision and reasons 
for the decision in the Record of 
Decision. That decision will be subject 
to appeal under 36 CFR 217.3. 


Dated: December 18, 1999. 
Arthur L. Gaffrey, 
District Ranger. 
[FR Doc. 90-30438 Filed 12-27-90; 8:45 am] 
BILLING CODE 3410-11-M 


DEPARTMENT OF COMMERCE 
international Trade Administration 


United States-Canada Free-Trade 
Agreement, Article 1904 Binational 
Panel Reviews; Request for Panel 
Review 


AGENCY: United States-Canada Free- 
Trade Agreement, Binational 
Secretariat, United States Section, 
International Trade Administration, 
Department of Commerce. 


ACTION: Notice of First Request for Panel 
Review of Final Results of Antidumping 
Duty Administrative Review and 
Cancellation of Suspension Agreement 
made by the Department of Commerce, 
International Trade Administration, 
Import Administration, respecting Sheet 
Piling from Canada, filed by Casteel, 
Inc. with the United States Section of 
the Binational Secretariat on December 
19, 1990. 


SUMMARY: On December 19, 1990, 
Casteel, Inc., filed a Request for Panel 
Review with the United States Section 
of the Binational Secretariat pursuant to 
Article 1904 of the United States-Canada 
Free-Trade Agreement. Panel review 
was requested of the Final Results of 
Antidumping Duty Administrative 
Review, but not the cancellation of 
Suspension Agreement, respecting Sheet 
Piling from Canada made by the 
International Trade Administration, 
Import Administration, Import 
Administration Fite Numbers A-122-007. 
Notice of this determination was 
published in the Federal Register on 
November 21, 1990 (55 FR 49551). The 
Binational Secretariat has assigned 


Case Number USA-90-1904-03 to this 
Request. 


FOR FURTHER INFORMATION CONTACT: 
James R. Holbein, United States 
Secretary, Binational Secretariat, Suite 
4012, 14th and Constitution Avenue, 
Washington, DC 20230, (202) 377-5438. 


SUPPLEMENTARY INFORMATION: Chapter 
19.0f the United States-Canada Free- 
Trade Agreement (“Agreement”) 
establishes a mechanism to replace 
domestic judicial review of final 
determinations in antidumping and 
countervailing duty cases involving 
imports from the other country with 
review by independent binational 
panels. When a Request for Panel 
Review is filed, a panel is established to 
act in place of national courts to review 
expeditiously the final determination ‘to 
determine whether it conforms with the 
antidumping or countervailing duty law 
of the country that made the 
determination. 

Under Article 1904 of the Agreement, 
which came into force on January 1, 
1989, the Government of the United 
States and the Government of Canada 
established Rules of Procedure for 
Article 1904 Binational Panel Reviews 
(“Rules”). These Rules were published 
in the Federal Register on December 30, 
1988 (53 FR 53212). The Rules were 
amended by Amendments to the Rules 
of Procedure for Article 1904 Binational 
Panel Reviews, published in the Federal 
Register on December 27, 1989 (54 FR 
53165). The panel review in this matter 
will be conducted in accordance with 
these Rules. 

Rule 35(2) requires the Secretary of 
the responsible section of the FTA 
Binational Secretariat to publish a 
notice that a first Request for Panel 
Review has been received. A first 
Request for Panel Review was filed with 
the United States Section of the 
Binational Secretariat, pursuant to 
Article 1904 of the Agreement, on 
December 19, 1990, requesting panel 
review of the final determination 
described above. 

Rule 35(1)(c) of the Rules provides 
that: 

(a) A Party or interested person may 
challenge the final determination in 
whole or in part by filing a Complaint in 
accordance with Rule 39 within 30 days 
after the filing of the first Request for 
Panel Review (the deadline for filing a 
Complaint is January 18, 1991); 

(b).A Party, investigating authority or 
interested person that does not file a 
Complaint may ‘participate ‘in the panel 
review by filing a Notice of Appearance 
in accordance with Rule 40 within 45 
days after the filing of the first Request 
for Panel Review (the deadline for filing 


53319 


a Notice of Appearance is February 4, 
1991); and 

(c) The panel review shall be limited 
to the allegations of error of fact or law, 
including the jurisdiction of the 
investigating authority, that are set out 
in the Complaints filed in the panel 
review and the procedural and 
substantive defenses raised in the panel 
review. 


Dated: January 21, 1990. 
James R. Holbein, 
United States Secretary, FTA Binational 
Secretariat. 
[FR Doc. 90-30401 Filed 12-27-90; 8:45 am] 
BILLING CODE 3510-GT-M 


National Oceanic and Atmospheric 
Administration 


National Marine Fisheries Service; 
Public Hearing 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 


ACTION: Notice of a public hearing and 
request for comments. 


summary: NMFS will hold a public 
hearing to obtain comments on options 
for developing a Secretarial Amendment 
to the Fishery Management Plan for 
Atlantic Swordfish. The hearing will be 
tape recorded with the tapes providing 
an official transcript of the hearing. An 
options paper will be available at the 
hearing or by request after January 3, 
1991, from NMFS. 


DATES: The public hearing will be held 
on January 15, 1991, at 9:30 a.m. 


ADDRESSES: The hearing is scheduled to 
be held at the Department of Commerce 
Auditorium, 14th and Constitution 
Avenue, NW., Washington, DC. 

Send comments to: Richard H. 
Schaefer, Director, Office of Fisheries 
Conservation and Management, 
National Marine Fisheries Service, 1335 
East-West Highway, Silver Spring, MD 
20910. 


FOR FURTHER INFORMATION CONTACT: 
Richard Stone, National Marine 
Fisheries Service (F/CM3), 1335 East- 
West Highway, Silver Spring, MD 20910, 
301-427-2347; or Rod Dalton, National 
Marine Fisheries Service, Southeast 
Regional Office, 9450 Koger Blvd., St. 
Petersburg, FL 33702, 813-893-3722; or 
Kathi Rodriques, Northeast Regional 
Office, One Blackburn Drive, 
Gloucester, MA ‘61930, 508-281-9324. 


SUPPLEMENTARY INFORMATION: Shortly 
after the South Atlantic Fishery 
Management Council submitted 
Amendment 1 to the Fishery 
Management Plan for Atlantic 





Swordfish, two significant events 
occurred. First, at the November, 1990, 
meeting of the International Commission 
for the Conservation of Atlantic Tunas 
(ICCAT)}, provisional agreement was 
reached on recommendations for fishing 
mortality levels on Atlantic swordfish in 
1991. The principal components of the 
ICCAT recommendations are: (1) A 
prohibition on the taking and landing of 
swordfish less than 25 kilograms whole 
weight (approximately 41 pounds 
dressed weight), except for a 15 percent 
tolerance (based on toial number of 
swordfish landed); and (2) a 15 percent 
reduction in fishing mortality on fish 
greater than 25 kilograms. Second, the 
Magnuson Fishery Conservation and 
Management Act was amended by the 
Fishery Conservation Amendments of 
1990, Public Law 101-627, transferring 
authority for management of Atlantic 
swordfish from the regional fishery 
manegement councils to the Secretary of 
Commerce (Secretary}. 

The purpose of this hearing is to 
receive public comment on options 
available to the Secretary for managing 
Atlantic swordfish. The three basic 
options currently under consideration 
are: (1) Swordfish FMP Amendment 1, 
as prepared and submitted by the South 
Ailantic Fishery Management Council; 
(2) implementation of the ICCAT 
recommended conservation measures; 
and (3) a mix of elements from options 
(1) and (2}. Comments from the public on 
these and other possible options are 
encouraged either at the public hearing 
or in writing (see ADDRESSES). 

Dated: December 24, 1990. 

Richard H. Schaefer, 

Director of Office of Fisheries, Conservation 
and Management, National Marine Fisheries 
Service. 

[FR Doc. 90-30477 Filed 12-27-90; 8:45 ‘ia 
BILLING CODE 3510-22-M 


Mid-Atlantic Fishery Management 
Council; Public Meetings 


AGENCY: National Mariné Fisheries 
Service, NOAA, Commerce. 

The Mid-Atlantic Fishery 
Management Council and its 
Committees will hold public meetings on 
January 22-24, 1991, at the Sands Hotel, 
Casino and Country Club, Indiana 
Avenue and Brighton Park, Atlantic 
City, NJ (telephone: 609-441-4150). The 
Council will begin its meeting on “° 
January 23 at 8:30 a.m., and is scheduled 
to adjourn on January 24 at 
approximately 2 p.m. 

The Council will review the sea_ 

_ scallop biology and: stock condition.and 
discuss paralytic shellfish poisoning. 


There will be a presentation on fishing 
vessel safety and, as deemed necessary, 
a discussion of other fishery 
management matters. The Council also 
may hold a closed session (not open to 
the public), to discuss personnel and/or 
national security matters. 

On January 22 at approximately 9 
a.m., the Council’s Habitat and 
Information and Education Committees 
will hold public meetings. 

For more information contact John C. 
Bryson, Executive Director, Mid-Atiantic 
Fishery Management Council, room 
2115, Federal Building, 300 South New 
Street, Dover, DE 19901; telephone: (302) 
674-2331. 


Dated: December 21, 1990. 
David S. Crestin, 
Deputy Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 
[FR Doc. 90-30454 Filed 12-27-90; 8:45 amt] 
BILLING CODE 3510-22-M 


New England Fishery Management 
Council; Public Meetings 


AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 


The New England Fishery 
Management Council and its 
Committees will hold public meetings on 
January 9-10, 1991, at the Kings Grant 
Inn, Route 128 at Trask Lane, Danvers, 
MA (508-774-6800). The Council will 
begin meeting on January 9 at 10 a.m., 
and will reconvene on January 10 at 9 
a.m. 

On the first day, there will be a 
discussion of groundfish and lobster 
fishery management issues. The 
Groundfish Committee will discuss a 
control date for future participation in 
the fishery should a limited entry 
program be developed: In addition, the 
Committee will discuss a one-mesh-on- 
board rule in the Regulated Mesh Area 
and Amendment #5 to the Northeast 
Multispecies Fishery Management Plan 
(FMP), which will address stock 
rebuilding. The Lobster Committee will 
report on its discussion of a control date 
and will also-discuss changes in lobster 
minimum size requirements. 

On the second day, the Scallop and 
Large Pelagics Committees will report: 
The National Marine Fisheries Service 
will respond to the Council's request for 
the annual! report of age distribution of 
the scallop population and discuss other 


necessary criteria for a possible scallop 


meat count adjustment. The Council will 
review,comments from the recent. 
scallop public hearings and discuss a . 
schedule for completion of Amendment 
#4 to the Sea Scallop FMP. Results of . 
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the 1987 sea scallop gear experiments 
will be presented also. The Large 
Pelagics Committee will update the 
status of the Secretarial Shark FMP and 
Amendment #1 to the Swordfish FMP. 

For more information contact Douglas 
G. Marshall, Executive Director, New 
England Fishery Management Council, 5 
Broadway, Saugus, MA 01906; 
telephone: (617) 231-0422. 


Dated: December 21, 1990. 
David S. Crestin, 
Deputy Director, Office of Fisheries 
Conservation and Management. National 
Marine Fisheries Service. 
[FR Doc. 90-30455 Filed 12-27-90; 8:45 am] 
BILLING CODE 3510-22- 


North Pacific Fishery Management 
Council; Public Meetings 


AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 

The North Pacific Fishery 
Management Council, its Advisory Pane] 
(AP), Scientific and Statistical 
Committee (SSC), and its Fishery 
Planning and Data Committees, will 
hold public meetings on January 14-17, 
1991..at the Hilton Hotel in Anchorage, 
AK. Public meetings also may be held 
during that week, on short notice, of 
other Council workgroups and 
committees. A Council executive session 
(closed to the public) is tentatively 
scheduled for January 16 to discuss 
national secusity matters, ongoing 
litigation, and personnel matters. 

The Council will begin meeting on 
January 15 at 8 a.m., and will adjourn on 
January 17. The following will be 
considered: 

(1) Review of foreign and U.S. fishery 
operations in the Central Bering Sea 
(“donut” area) and-consideration of 
incentives or regulations to discourage 
U.S. vessels from fishing in the area; 

(2) Review and approval of user fee 
design options for further analysis; 

(3) Review of draft policy and 
committee recommendations on use of 


“private funds for Council analyses; 


(4) Approval of research priorities for 
1991/92; 

(5) The Fishery Planning Committee's 
recommendations on future planning for 
sablefish, halibut and other fisheries, 
and discussion of re action to 
be taken; 

(6) Reports on foreign ‘ames’ in 
the U.S. fishing industry and recent 
changes in U.S. marine financing laws; 

(7) Final approval of a regulatory 
amendment to change the definition 
groundfish pots; 





(8) Discussion of status reports on 
Council priority projects, amendment 
analyses, and other staff assignments; 

(9) Comment to the Secretary of 
Commerce on proposed regulations for 
halibut in Area 4E, and 

(10) Review of the status of marine 
mammals. 

The Council's AP and SSC will begin 
meeting on January 14 at 10:30 a.m. The 
Council's Fishery Planning Committee 
meeting is tentatively scheduled for 
January 15 at 11 a.m. The Council's. Data 
Committee meeting is tentatively 
scheduled for January 15 at 7 p.m. 

For more information contact Steve 
Davis, Deputy Director, North Pacific 
Fishery Management Council, P.O. Box 
103136, Anchorage, AK 99510; telephone: 
(907) 271-2809. 


Dated: December 21, 1990. 
David S. Crestin, 
Deputy Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 
[FR Doc. 90-30456 Filed 12-27-90; 8:45 am] 
BILLING CODE 3510-22-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Transshipment Charges for Certain 
Cotton, Wool, Man-Made Fiber, Silk 
Biend and Other Vegetable Fiber 
Textiles and Textile Products 
Produced or Manufactured in the 
People’s Republic of China 


December 24, 1990. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 


ACTION: Issuing a directive to the 
Commissioner of Customs charging 
transshipments to 1991 limits. 
EFFECTIVE DATE: January 1, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Janet Heinzen, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. 


SUPPLEMENTARY INFORMATION: 


Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 


Based upon investigations, the U.S. 
Customs Service has determined that 
cotton, wool, man-made fiber, silk blend 
and other vegetable fiber textile 
products in various categories, produced 
or manufactured in China were 
transshipped in circumvention of the 
U.S.-China Bilateral Cotton, Wool, Man- 
Made Fiber, Silk Blend and Other 


Vegetable Fiber Textile Agreement of 
February 2, 1988, as amended, and 
entered into the United States with the 
incorrect country of origin during 1988, 
1989 and 1990. Consultations were held 
between the Governments of the United 
States and the People’s Republic of 
China on this matter in August, 
November and December of this year. 
Accordingly, in the letter published, the 
Chairman of CITA directs the 
Commissioner of Customs to charge the 
following amounts to the categories 
listed below. For Categories 347/348 and 
369-S, these charges constitute the full 
amount of charges that will be made to 
these categories in 1991 as a result of 
these investigations. The determining 
factor in whether or not further charges 
are made to the applicable Chinese 
quotas for 1991 is their performance in 
each of the categories under this 1990 
quotas. To the extent that room is 
available in the 1990 quota for these 
transshipped goods, they will be 
charged to that quota. According to 
standard Customs procedures, once that 
quota is filled, the transshipment 
charges will be moved forward to 1991. 
Since all Chinese 1990 exports of 
textiles and apparel subject to the 1990 
quotas have not entered as of the date of 
this notice, the status of the 1990 quotas 
will be reviewed by CITA early in 1991 
and further charges will be made by 
April 30, 1991, as appropriate. 


As a result of these investigations, 
additional charges up to the following 
amounts may be made to the above 
categories by April 30, 1991: 


Potential charges 


4,318 dozen. 
.+««| 67,586 dozen. 
..| 123,052 dozen. 
132,556 dozen. 


In addition, as a result of these 
investigations, charges up to the 
following amounts may be made to the 
categories listed below by April 30, 1991: 
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In addition to the aforementioned 
investigations, Customs is currently 
conducting other investigations of illegal 
transshipments on textiles produced in 
China and exported to the United States. 
The charges resulting from these 
investigations will be published in the 
Federal Register. 

The U.S. Government is taking this 
action pursuant to the U.S. diplomatic 
note dated December 19, 1990, the U.S.- 
China bilateral textile agreement of 
February 2, 1988, as amended, and in 
conformity with Paragraph 16 of the 
Protocol of Extension and Article 8 of 
the Arrangement Regatding 
International Trade in Textiles, done at 
Geneva on December 20, 1973 and 
extended on December 14, 1977, 
December 22, 1981 and July 31, 1986. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the Correlation: 
Textile and Apparel Categories with the 
Harmonized Tariff Schedule of the 
United States (see Federal Register 
notice 55 FR 50756, published on 
December 10, 1990). 

Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 


December 24, 1990. 


Commissioner of Customs, 
Department of the Treasury, Washington, 
DC. 20229 

Dear Commissioner: To facilitate 
implementation of the Bilateral Cotton, Man- 
Made Fiber, Silk Blend and Other Vegetable 
Fiber Textile Agreement of February 2, 1988, 
as amended, between the Governments of the 
United States and the People’s Republic of 
China, I request that, effective on January 1, 
1991, you charge the following amounts to the 
limits established in the directive of 
November 14, 1990 for cotton, wool, man- 
made fiber and other vegetable fiber textile 
products in the following categories, 
produced or manufactured in China and 
exported during the period January 1, 1991 
through December 31, 1991. 
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* Cat 
6307.10. > 


This letter will be published in the Federal 


369-S: only HTS number 


Sincerely, 
Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 
[FR Doc. 90-30481 Filed 12-27-90; 8:45 am] 
BILLING CODE 3510-DR-M 


Adjustment of an import Limit for 
Certain Cotton and Man-Made Fiber 
Textiie Products from the Dominican 
Republic 


December 21, 1990. 


AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 


ACTION: Issuing a directive to the 
Commissioner of Customs increasing a 
limit. 


EFFECTIVE DATE: January 3, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Naomi Freeman, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of this limit, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 566-5810. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 


SUPPLEMENTARY INFORMATION: 


Authority. Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
USS.C. 1854). 


The current limit for Categories 351/ 
651 is being increased for carryover. A 
description of the textile and apparel 
categories in terms of HTS numbers is 
available in the Correlation: Textile and 
Apparel Categories with the 
Harmonized Tariff Schedule of the 
United States (see Federal Register 
notices 54 FR 50797, published on 
December 11, 1989; and 55 FR 50756, 
published on December 10, 1990). Also 
see 55 FR 20293, published on May 16, 
1990. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 


only in the implementation of certain of 


its provisions. 
Auggie D. Tantillo, 


Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 

Agreements 

December 21, 1990. 

Commissioner of Customs, 

Department of the Treasury, Washington, DC 
20229. 

Dear Commissioner: This directive amends, 
but does not cancel, the directive issued to 
you on May 10, 1990. That directive concerns 
imports into the United States of certain 
cotton and man-made fiber textile products, 
produced or manufactured in the Dominican 
Republic and exported during the twelve- 
month period which began on June 1, 1990 
and extends through May 31, 1991. 

Effective on January 3, 1991, the directive 
of May 10, 1990 is being amended to increase 
to 666,000 dozen ! the current limit for 
Categories 351/651, as provided under the 
terms of the current bilateral agreement 
between the Governments of the United 
States and the Dominican Republic. 

The Committee for the Implementation of 
Textile Agreements has determined that this 
action falls within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a}{1). 

Sincerely, 
Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements, 
[FR Doc. 90-30483 Filed 12-27-90; 8:45 am] 
BILLING CODE 3510-DR-M 


Announcement of Import Limits for 
Certain Cotton, Man-Made Fiber, Silk 
Biend and Other Vegetable Fiber 
Textile Products Produced or 
Manufactured in Pakistan 


December 24, 1990. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs establishing 
limits for the new agreement year. 


EFFECTIVE DATE: January 1, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Anne Novak, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 343-6498. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 

SUPPLEMENTARY INFORMATION: 


? The limit has not been adjusted to account for 
any imports exported after May 31, 1990. 


Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 


The Bilateral Cotton, Man-made Fiber, 


- Silk Blend and Other Vegetable Fiber 


Textile Agreement, effected by 
exchange of notes dated May 20, 1987 


- and June 11, 1987, as amended, between 


the Governments of the United States 
and Pakistan, establishes limits for the 
agreement year beginning on January 1, 
1991 and extending through December 
31, 1991. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the Correlation: 
Textile and Apparel Categories with the 
Harmonized Tariff Schedule of the 
United States (see Federal Register 
notice 55 FR 50756, published on 
December 10, 1990). 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are designed to implement all of the 
provisions of the bilateral agreement, 
but are designed to assist only in the 
implementation of certain of its 
provisions. 

Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 
December 24, 1990. 


Commissioner of Customs, 
Department of the Treasury, Washington, DC 
20229. 


Dear Commissioner: Under the terms of 
Section 204 of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854}, and the 
Arrangement Regarding International Trade 
in Textiles done at Geneva on December 20, 
1973, as further amended on July 31, 1986; 
pursuant to the Bilateral Cotton, Man-Made 
Fiber, Silk Blend and Other Vegetable Fiber 
Textile Agreement, effected by exchange of 
notes dated May 20, 1987 and June 11, 1987, 
as amended, between the Governments of the 
United States and Pakistan; and in 
accordance with the provisions of Executive 
Order 11651 of March 3, 1972, as amended, 
you are directed to prohibit, effective on 
January 1, 1991, entry into the United States 
for consumption, and withdrawal from 
warehouse for consumption, of cotton, man- 
made fiber, silk blend and other vegetable 
fiber textile products in the following 
categories, produced or manufactured in 
Pakistan and exported during the twelve- 
month period beginning on January 1, 1991 
and extending through December 31, 1991, in 
excess of the following restraint limits: 


Twelve-month restraint 
limit 


Levels in group | 
226/313 ..rcovev-scvevsereeereereee] 75,167,438 SG. M. 
51,576,942 sq. m. 


1,430,901 doz. pairs 





Federal Register / Vol. 55, No. 250 / Friday, December 28, 1990 / Notices 


Twelve-month restraint 
limit 


51,909 doz. 
..| 64,096 doz. 
171,818 doz. 
3,332,314 doz. 
794,202 doz. 
...| 183,846 doz. 
...| 317,885 doz. 
...| 104,863 doz. 
..| 413,652 doz. 
.-.| 52,432 doz. 
..-| 262,160 doz. 
...| 494,991 kg. 
...| 1,524,750 numbers. 
...| 2,059,750 numbers. 
..| 30,995,410 numbers. 
1,189,135 kg. of which 
not more than 445,926 
kg. shall be in piled 
dish towels in category 
369-P 3. 
6,519,697 kg. 
14,883,842 sq. m. 
..| 15,833,873 sq. m. 
..-| 100,998 doz. 
«| 252,495 doz. 
..| 101,262 doz. 
536,592 doz. 


3300, 301, 314, 317, 
326, 330, 332, 333, 
345, 349, 350, 353, 
354, 359-0 5, 362, 
369-S *, and 369- 
07. as a group. 

Sublevels within group li 


67,533,879 sq. m. 
equivalent. 


.| 5,016,764 sq. m. 
25,000 doz. 
..| 428,000 kg. 


3,762,573 sq. m. 

| 41,946 doz. 

.| 68,039 kg. 
1,133,981 kg. 


359-C: only 

6103.49.3034, 
6104.69.3010, 6114.20.0048, 6114.20.0052, 
6203.42.2010, 6203.42.2090, 6204.62.2010, 
6211.32.0010, 6211.32.0025 and 6211.42.0010. 

® Category 369-D: dish towels in HTS numbers 
6302.60.0010, 6302.91.0005 and 6302.91.0045. 

3 Cat » 369-P: only HTS number 


6302.60.0010. 
369-R: only HTS number 


* Cat 
6307.10.2020. 
®Category 359-0: alli HTS numbers except 
6103.42.2025, 6103.49.3034, 6104.62.1020, 
6104.69.3010, 6114.20.0048, 6114.20.0052, 
6203.42.2010, 6203.42.2090, 6204.62.2010, 
6211.32.0010, 6211.32.0025 and-6211.42.0010 (Cat- 
359-C). 
HTS number 


& 369-S: 
6307.10. 5. 

7 Cate 369-O: all HTS. numbers except 
6302.60.0010, 6302.91.0005, 6302.91.0045 (369-D); 
6302.60.0010 (369-P); 6307.10.2020 (369-R) and 
6307.10.2005 (369-S). 


HTS numbers 


6103.42.2025, 6104.62.1020, 


only 


Imports charged to these category limits for 
the period January 1, 1990 through December 
31, 1990 shall be charged against the levels of 
restraint to the extent of any unfilled 
balances. In the event the limits established 
for that period have been exhausted by 
previous entries, such goods shall be subject 
to the levels set forth in this directive. 

The levels set forth above are subject to 
adjustment in the future according to the 
provisions of the current bilateral textile 
agreement between the Governments of the 
United States and Pakistan. 

In carrying out the above directions, the 
Commissioner of Customs should construe 


entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 
Auggie D. Tantillo, 


Chairman, Committee for the Implementation 
of Textile Agreements. 


[FR Doc. 90-30485 Filed 12-27-90; 8:45 am] 


BILLING CODE 3510-DR-M 


Amendment of a Restraint Period and 
import Limits for Certain Cotton, Wool 
and Man-Made Fiber Textile Products 
Produced or Manufactured in Turkey; 
Correction 


December 24, 1990. 

With respect to the notice published 
in the Federal Register on December 24, 
1990 (55 FR 52869), the effective date has 
been changed, for Categories 350 and 
351/651 only, from December 21, 1990 to 
January 1, 1991. 

Auggie D. Tantillo, 

Chairman, Committee for the Implementation 
of Textile Agreements. 

[FR Doc. 90-30487 Filed 12-27-90; 8:45 am] 
BILLING CODE 3510-DR-M 


Establishment and Amendment of 
import Limits and Amendment of 
import Periods for Certain Cotton, 
Man-Made Fiber, Silk Blend and Other 
Vegetable Fiber Textile Products 
Produced or Manufactured in the 
United Arab Emirates 


December 21, 1990. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs establishing 
and amending import periods. 


EFFECTIVE DATE: January 1, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Jennifer Tallarico, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 566-5810. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 
SUPPLEMENTARY INFORMATION: 
Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 


Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 


53323 


In Memoranda of Understanding 
dated March 14, 1989 and December 18, 
1990 between the Governments of the 
United States and the United Arab 
Emirates, agreement was reached to 
establish a new bilateral textile 
agreement for certain cotton, man-made 
fiber, silk blend and other vegetable 
fiber textile products, produced or 
manufactured in the United Arab 
Emirates during the period January 1, 
1990 through December 31, 1993. 

In the directive published below, the 
Chairman of the Committee for the 
Implementation of Textile Agreements 
directs the Commissioner of Customs to 
amend current limits and restraint 
periods and establish new limits for 
certain textile products. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the correlation: 
Textile and Apparel Categories with the 
Harmonized Tariff Schedule of the 
United States (see Federal Register 
notice 55 FR 50756, published on 
December 10, 1990). 

Auggie T. Tantillo, 


Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 


December 21, 1990 


Commissioner of Customs, 
Department of the Treasury, Washington, DC 
20229. 

Dear Commissioner: This directive amends, 
but does not cancel, the directives of May 18, 
1990, June 6, 1990, June 21, 1990, July 20, 1990 
and December 13, 1990, issued to you by the 
Chairman, Committee for the Implementation 
of Textile Agreements. These directives 
concern imports of cotton and man-made 
fiber textile products, produced or 
manufactured in the United Arab Emirates 
and exported during the periods January 28, 
1990 through January 27, 1991 (Category 363), 
March 31, 1990 through March 30, 1991 
(Categories 351/651), June 28, 1990 through 
June 27, 1991 (Categories 336/636, 342/642), 
July 29, 1990 through July 28, 1991 (Categories 
638/639 and 647/648) and November 27, 1990 
through November 26, 1991 (Category 847). 

Effective on January 1, 1991, pursuant to a 
Memorandum of Understanding dated 
December 18, 1990, you are directed to amend 
the current restraint period for Category 363 
for two separate periods—January 28, 1990 
through May 31, 1990 and June 1, 1990 through 
December 31, 1990. Charges already made to 
Category 363 shall be charged to the second 
period—June 1, 1990 through December 31, 
1990. Of these charges, you are directed to 
deduct 3,901,860 numbers and charge this 
same amount to the January 28, 1990 through 
May 31, 1990 period. Also, you are'directed to 
establish and amend limits and restraint 
periods for the following textile products: 
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Textile products in Categories 334/634 
which have been exported to the United 
States prior to November 28, 1990 shall not be 
subject to this directive. . 

Textile products in Categories 334/634 
which have been released from the custody 
of the U.S. Customs Service under the 
provisions of 19 U.S.C. 1448{b] or 
1484(a)(1){A) prior to the effective date of this 
directive shall'not be denied entry ander this. 
directive. 

Imports charged to these category limits, 
except Categories 334/634 and 351/651, for 


restraint to the extent of any unfilled 
balances. In the event the limits established 
for these periods have been exhausted by 
previous entries, such goods shall be subject 
to the levels set forth in this directive. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a}(1}. 

Sincerely, 
Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 
[FR Doc. 80-30484 Filed 12-27-90; 8:45 am} 
BILLING CODE 3510-DR-M 


Announcing import Limits for Certain 
Cotton, Man-Made Fiber, Silk Blend 
and Other Vegetabie Fiber Textile 
Products Produced or Manufactured in 
the United Arab Emirates 


December 21, 1990. 


AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 


ACTION: Issuing a directive to the 
Commissioner of Customs establishing 
limits for a new agreement year. 


EFFECTIVE DATE: January 1, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Jennifer Tallarico, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 566-5180. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 


SUPPLEMENTARY INFORMATION: 


Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 


A Memorandum of Understanding 
dated December 18, 1990 between the 
Governments of the United States and 
the United Arab Emirates establishes 
limits for the period January 1, 1991 
through December 31, 1991. 

In addition, the Commissioner of 
Customs is being directed to charge 
goods exported in excess of the 1988 
limits to the limits established in this 
directive. . 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the Correlation: 
Textile and Apparel Categories with the 
Harmonized Tariff Schedule of the 
United States (see Federal Register 
notice 55 FR 50756, published on 
December 20, 1990}. 

Auggie T. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 


December 21, 1990. 


Commissioner of Customs, 
Department of the Treasury, Washington, DC 
20229. 


Dear Commissioner: Under the terms of 
section 204 of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854}; pursuant to a 
Memorandum of Understanding dated 
December 18, 1990 between the Governments 
of the United States and the United Arab 
Emirates; and in accordance with the 
provisions of Executive Order 11651 of March 
3, 1972, as amended, you are directed to 
prohibit, effective on January 1, 1991, entry 
into the United States for consumption and 
withdrawal from warehouse for consumption 
of cotton and man-made fiber textile products 
in the following categories, produced or 
manufactured in the United Arab Emirates 
and exported during the twelve-month period 
beginning on January 1, 1991 and extending 
through December 31, 1991, in excess of the 
following levels of restraint: 


Twetve-month restraint 
fini 


159,000 dozen. 

137,800 dozen. 

393,260 dozen of which 
not more than 262,173 
dozen shall be in 
Categories 338-S/ _ 
339-S." . 

258,428 dozen. 

213,484 dozen. 

..| 169,600 dozen. 

292,136 dozen of which 
not more than 146,068 
dozen shail be in 
Categories 347-T/ 
348-T.? 

121,900 dozen. 

....| 7,268,572 numbers. 

...| 159,000 dozen. 
227,900 dozen. 
143,100 dozen. 


6103. 522005, 610 


6105.90. 3010, 6109.10.0027, 6110.20.1025, 
6110.20.2040, 61410.20.2065, 6110.90.0068, 
6112.11.0030 and 6114.20.0005; Category 

only HTS 6104.22.0060, 6104.29.2046, 
6106.10.0010, 6106.10.0030, 6106.90.2010, 
6106.90.3010, 6109.10.0070, 6110.20.1030, 
6110.20.2045, 6110.20.2075, 6110.90.0070, 
6112. 11. 0040, 6114.20.0010 and 6117.90.0020. 

2 Cat 347-T: HTS 


numbers 
6103.19.4020, §103.22.0030, 
6103.42.1040, 6103.49.3010, 
6113.00.0035, 6203.19:1020, 
6203.22.3020, 6203.42.4005, 
6203.42.4025, 
4045; 6203.49.3020, 
6211.20. 1520, 6211.20.3010 and 
348-T: only 


6104:19.2030, 
6104.62.2010, 
61412.11.0060, 
6204.12.0030, 
6204.29.4034, 
6204.62.4010, 


numbers 
6105. 10. Soro, 6105.10.0030, 


9010, 6210. 
621120: 6010, e211.42.0030 


Imports charged to these category limits for 
the periods beginning January 1, 1990, March 
31, 1990, June 1, 1990, June 28, 1990, July 29, 
1990, November 27,1990 and November 29, 
1990 and extending through December 31, 
1990 and January 28, 1990 through May 31, 
1990 shal! be charged against the levels of 
restraint to the extent of any unfilled 
balances. In the event the limits established 
for these periods have been exhausted by 
previous entries, such goods shall be subject 
to the levels set forth in this directive. 

You are directed to charge the following 
amounts to the limits established in this 
directive. These changes are the result of an 
agreement in 1989 between the Governments 
of the United States and the United Arab 
Emirates. 


In carrying out the above directions, the 
Commissioner of Customs should construe 


‘entry into the United States for consumption 
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to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)}(1). 

Sincerely, 
Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 
[FR Doc. 90-30486 Filed 12-27-90; 8:45 am] 
BILLING CODE 3510-DR-M 


New Textile Export Visa Invoice for 
Certain Textile and Apparel Products 
from Mexico 


December 24, 1990. 


AGENCY: Committee for the 


Implementation of Textile Agreements 
(CITA). 


ACTION: Issuing a directive to the 
Commissioner of Customs providing for 
the use of a new textile export visa 
invoice. 


EFFECTIVE DATE: January 1, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Naomi Freeman, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
202) 377-4212. 


SUPPLEMENTARY INFORMATION: 


Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agriculture Act of 1956, as amended {7 U.S.C. 
1854). 


The Government of the United 
Mexican States has notified the United 
States Government that beginning 
January 1, 1991 a new Textile Export 
Visa Invoice will be issued for goods 
exported from Mexico on and after 
January 1, 1991. 

Auggie D. Tantillo, 


Chairman, Committee for the Imp/ementation 
of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 


December 24, 1990. 


Commissioner of Customs, 
Department of the Treasury, Washington, DC 
20229. 


Dear Commissioner: This directive amends, 
but does not cancel, the directive of August 
22, 1988, as amended, which establishes 
export visa and certification requirements for 
certain cotton, wool and man-made fiber 
textile products, produced or manufactured in 
Mexico. 

Effective on January 1, 1991, the directive 
of August 22, 1988 is being amended further 
to provide for the use of a new Textile Export 
Visa Invoice which will be issued by the 
Government of the United Mexican States for 
goods produced or manufactured in Mexico 
and exported from Mexico on and after 
January 1, 1991. This new invoice wil! replace 
the commercial invoice Form 5515 currently 


53325 


being used. A facsimile of the new invoice is 
enclosed with this letter, except for exempt 
shipments, which will still be certified on the 
original commercial invoice. 

Goods produced or manufactured in 
Mexico and exported from Mexico prior to 
January 1, 1991 that have been visaed using 
the previously authorized form shail not be 
denied entry for consumption, or withdrawal! 
from warehouse for consumption, into the 
Customs territories of the United States {i.e., 
the 50 states, the District of Columbia and the 
Commonwealth of Puerto Rico}, provided 
they are in accordance with previous 
requirements. 

The existing circular visa shall continue to 
be required for shipments of cotton, wool and 
man-made fiber textile products, including 
Special Regime products, and the existing 
rectangular visa shail continue to be required 
for exempt shipments. 

The actions taken with respect to the 
authorities in Mexico and with respect to 
imports of cotton, wool and man-made fiber 
textile products from Mexico have been 
determined by the Committee for the 
Implementation of Textile Agreements to 
involve foreign affairs functions of the United 
States. Therefore, these directions to the 
Commissioner of Customs, which are 
necessary for the implementation of such 
actions, fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 
Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


BILLING CODE 3510-DR-M 
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ESTADOS UNIDOS MEXICANOS 


SECRETARIA DE 
COMERCIO Y 
FOMENTO INDUSTRIAL 


VISANUM VISANo <i, >, O22 000 
VISA DE EXPORTACION TEXTIL 


TEXTILE EXPORT VISA/INVOICE| F&C"*°& EMISION DATE OF ISSUE 


1) EXPORTADOR/EXPORTER 5) CATEGORIA CATEGORY 


CANTIDAD QUANTITY 


2) CONSIGNATARIO/CONSIGNEE 


UNIDAD/UNIT 


3) FACTURA NUM/INVOICE No. VALOR €.U.A./U.S. VALUE 


4) DESCRIPCION/DESCRIPTION 6) VISA/STAMP 
6 CONV 
6 CE EXP 0 Re By 
R GY 
SHPO ViSg Opt 


CANTIDAD 
(QUANTITY) 


Ge. EXPEDIDA EN: 
x, 
b> {ISSUED IN) 
O) 


{FR Doc 90-30482 Filed 12-27-90. 8:49 am| 
BILLING CODE 3510-DA-C 
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COMMITTEE FOR PURCHASE FROM 
. THE.BLIND AND OTHER SEVERELY 
HANDICAPPED 


Procurement List: Additions 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 


ACTION: Additions to Procurement List. 


SUMMARY: This action adds to the 
Procurement List commodities to be 
produced by workshops for the blind or 
other severely handicapped. 


EFFECTIVE DATE: January 28, 1991. 
ADDRESSES: Committee for Purchase 
from the Blind and Other Severely 
Handicapped, Crystal Square 5, suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 557-1145. 


SUPPLEMENTARY INFORMATION: On 
October 19, 1990, the Committee for 
Purchase from the Blind-and Other 
Severely Handicapped published notice 
(55 FR 42428) of proposed additions to 
the Procurement List. Comments were 
received from the current contractor for 
this item. The contractor claimed that it 
would be directly affected by the 
removal of any clothing item from 
competitive procurement-because it is 
entirely dependent on the Government 
for its sales and a definite drop in 
Government procurement of clothing is 
forecast for the very near future. It also 
questioned the capability of the 
workshop to produce sucha 
complicated item. 

The Committee does not consider a 
possible decrease in the size of the 
overall Government market for clothing 
to be serious adverse impact on a 
contractor for a specific clothing item. 
The market for the item is not 
necessarily the same as that for all 
clothing items. In this-case, the 
contractor's prediction has also turned 
out to be inaccurate because of 
Operation Desert Shield. 

The procuring agency for this item has 
inspected the designated workshop for 
the proposed addition and informed the 
Committee that it considers the 


workshop capable of producing the item. 


The workshop is currently preducing a 
similar item for the Government. 
Accordingly, the Committee has 
determined that the workshop is 
capable of producing this item. 
After-consideration of the material 
presented to it concerning the capability 
of a qualified workshop to provide the 
commodity at a fair market price and. 


the impact of the addition on the current 
or most recent contractor, the ° - 
Committee has determined that the 
commodity listed below is suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46—48c and 41 CFR 51- 
2.6. 

I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered for this 
certification were: 

a. The actions will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 
the commodities listed. 

c. The actions will result in 
authorizing small entities to produce the 
commodities procured by the 
Government. 

Accordingly, the following 
commodities are hereby added to the 
Procurement List: 

Overalls, Bib 
8415-01-228-1323 
8415-01-228-1324 
8415-01-228-1325 
8415-01-228-1326 
8415-01-228-1327 
8415-01-228-1328 
8415-01-228-1329 
8415—01-228-1330 
8415-01-228-1331 
8415-01-228-1332 — 
(48 percent of the Government's 

Requirement) 

This action does not affect contracts 
awarded prior to the effective date of 
this addition or options exercised under 
those contracts. 

E. R. Alley, jr.. 

Deputy Executive Directar. 

[FR Doc. 90-30416 Filed 12-27-90, 8:45 am] 
BILLING CODE 6620-33-m 


Procurement List: Additions 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

ACTION: Additions to Procurement List. 


summany: This action adds to the 


‘ Procurement List commodities to be 


produced by workshops for the blind or 
other Severely handicapped. 
EFFECTIVE DATE: January 28, 1991. 


. ADDRESSES: Committee for Purchase 


from the Blind and Other Severely 
Handicapped, Crystal Square 5, suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 


FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703} 557-1145. 


SUPPLEMENTARY INFORMATION: On June 
29, 1990, the Committee for Purchase 
from the Blind and Other Severely = 
Handicapped published notice (55 FR 
26738) of preposed additions to the 
Procurement List. Comments were 
received from two of the current 
contractors fer this commodity and from 
a Congressman on behalf of one of the 
contractors. The Congressman asked the: 
Committee to take the contractor's 
concerns into account when reaching a 
decision. 

On contractor claimed that loss ef the 
opportunity to bid on these items would 
severely jeopardize its business and its 
ability to maintain its current level of 
employment. The other contractor 
questioned the ability of disabled 
workers to perform the complex 
operations necessary te produce the 
uniforms. It claimed to have spent 
thousands of dollars learning to produce 
the uniforms to insure continued 
production and employment for its work 
force involved in producing the 
uniforms. It also noted the less to the 
Procurement List in 1988 of another item 
it produced. 

The preposed addition of 75 percent of 
the Government's requirement for these 
items would not constitute serious 
adverse impact on any of the three 
current contractors. The value of the 25 
percent remaining available fc: 
competitive precurement is comparable 
to the individual values of the contracts 
of each of these contractors. Thus, each 
will have the opportunity of maintaining 
sales of the items at the current level. 
The individual impacts on these firms of 
setting aside 75 percent of the 
Government's requirement are in each 
case less than one percent. 

The Committee has taken into account 
the impact of the previous addition to 
the Procurement List on the affected 
contractor. However, the cumulative 
effect of the two additions does not 
constitute serious adverse impact. 

For fixed price contracts of the type 
received by the current contractors, 
firms are only guaranteed that the 
quantities included in the contracts will 
be procured. A firm that expends funds 
to develop its capability to produce an 
item for the Government does so with no 
guarantee that it will receive future 
contracts for the item involved. 


- Accordingly, loss of the opportunity to 
-bid and to recoup costs expended in 


expectation of future contracts is not 
considered serious adverse impact. 

The workshop designated to produce 
this commodity has been feund capable 
of producing the uniforms by both the 
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Defense Personnel Support Center and 
the National Industries for the Severely 
Handicapped. It has experience in 
preducing similar items. On the basis of 
this information, the Committee has 
determined that the workshop is 
capable of producing this commodity. 

After consideration of the material 
presented to it concerning capability of 
a qualified workshop to produce the 
commodity at a fair market price and 
impact of the additions on the current or 
most recent contractors, the Committee 
has determined that the commodity 
listed below is suitable for procurement 
by the Federal Government under 41 
U.S.C. 46-48c and 41 CFR 51-2.6. 

I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered for this 
certification were: 

a. The actions will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 
the commodities listed. 

c. The actions will result in 
authorizing small entities to produce the 
commodities procured by the 
Government. 

Accordingly, the following 
commodities are hereby added to the 
Procurement List: 


Dress, Hospital Duty Uniform 


8415-01-277-3651 
8415-01-277-3652 
8415-01-277-3653 
8415-01-277-3654 
8415-01-277-3655 
8415-01-277-3656 
8415-01-277-3657 
8415—-01-277-3658 
6415-01-277-3659 
8415-01-277-3660 
8415-01-277-3661 
8415-01-277-3662 
8415-01-277-3663 
8415-01-277-3664 
8415-01-277-3665 
8415-01-277--3666 
8415-01-277-3667 
6415-01-277-3668 
8415-01-277-3669 
8415-01-277-3670 
8415-01-277-3671 
8415-01-277-3672 
8415-01-277-3673 
8415-01-277-3674 
8415-01-277-3675 
8415-01-277-3676 
6415-01-277-3677 
8415-01-277-3678 
8415-01-277-3679 
8415-01-277-3680 
8415-01-277-3681 
8415-01-277-3682 
8415-01-277-3683 
(75 percent.of the Government's 
Requirement) . 


This action does not affect contracis 
awarded prior to the effective date of 
this addition of options exercised under 
those contracts. 

E. R. Alley, Jr., 

Deputy Executive Director. 

[FR Doc, 90-30417 Filed 12-27-90; 8:45 am] 
BILLING CODE 6820-33-M 


Procurement List: Additions and 
Deletions 


AGENCY: Committee for Purchase from 
the Blind and Other Severely 
Handicapped. 

ACTION: Additions to and Deletions from 
Procurement List. 


SUMMARY: This action adds to and 
deletes from the Procurement List 
commodities to be produced and 
services to be provided by workshops 
for the blind or other severely 
handicapped. 

EFFECTIVE DATE: January 28, 1991. 
ADDRESSES: Committee for Purchase 
from the Blind and Other Severely 
Handicapped, Crystal Square 5, suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 

FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman (703) 557-1145. 
SUPPLEMENTARY INFORMATION: On 
October 15 and November 9, 1990, the 
Committee for Purchase from the Blind 
and Other Severely Handicapped 
published notices (55 FR 41741 and 
47105) of proposed additions to and 
deletions from the Procurement List: 
Additions 

After consideration of the material 
presented to it concerning capability of 
qualified workshops to produce the 
commodity and provide the services at a 
fair market price and impact of the 
additions on the current or most recent 
contractors, the Committee has 
determined that the commodity and 
services listed below are suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46-48c and 41 CFR 51- 
2.6. 

I certify that the following actions will 
not have a significant impact on a 
substantial number of small entities. The 
major factors considered for this 
certification were: 

a. The actions will not result in any 
additional reporting, recordkeeping or 
other compliance requirements. 

b. The actions will not have a serious 
economic impact on any contractors for 
the commodity and services listed. 

c. The actions will result in 
authorizing small entities to produce the 
commodity and provide the services 
procured by the Government. 


Accordingly, the following commodity 
and services are hereby added to the 
Procurement List: 


Commodities 


Bottle, Urine Specimen, Shipping 6640-00- 

165-5778. 

Services 

Grounds Maintenance, Federal Service 
Center, Bell, California. 

Janitorial/Custodial, Federal Building, 410 
West Michigan Avenue, Kalamazoo, 
Michigan. 

Janitorial/Custodial, Federa) Building, 100 
North Warren, Saginaw, Michigan. 


This action does not affect contracts 
awarded prior to the effective date of 
this addition or options exercised under 
those contracts. 


Deletions 


After consideration of the relevant 
matter presented, the Committee has 
determined that the commodities listed 
below are no longer suitable for 
procurement by the Federal Government 
under 41 U.S.C. 46-48c and 41 CFR 51- 
2.6. 

Accordingly, the following 
commodities are hereby deleted from 
the Procurement List: 

Wire Bundle Assembly 
1680-00-222-3876 
1680-00-826-7752 
1680—00-881-4215 
1680-00-883-4487 
1680-00-884—0409 
1680-—-00-894-3991 
1680-00-91 39-3706 
1680-00-974-5275 
1680-00-974-5276 
1680-00-998-8594 
1680—-01-125-9646 
Wedge, Hardwood 
5510-00-640-9237 
Base, Grooming Unit 
7105—-01-NSH-0001 
Bookcase, Drop-Lid 
7105-01-047-3559 
Chest, Five-Drawer 
7105-01-047-3555 
Chest, Six-Drawer 
7105-01-049-9587 
Chest, Stereo 
7105-01-047-—3575 
Overchest 
7105-01-047-3576 

E.R. Alley, Jr., 

Deputy Executive Directo.. 
[FR Doc. 90-30418 Filed 12-27-90; 8:45 am] 
BILLING CODE 6820-33-M 





Procurement List: Proposed Additions 


AGENCY: Committee for Purchase from ° 
the Blind and Other Severely 
Handicapped. 


ACTION: Proposed additions to 
Procurement List. 


SUMMARY: The Committee has received 
proposals to add to the Procurement List 
commodities to be produced and a 

service to be provided. by workshops for 
the blind or other severely handicapped. 


COMMENTS MUST BE RECEIVED ON OR 
BEFORE: January 28, 1991. 


ADDRESSES: Committee for Purchase 
from the Blind and Other Severely 
Handicapped, Crystal Square 5, suite 
1107, 1755 Jefferson Davis Highway, 
Arlington, Virginia 22202-3509. 


FOR FURTHER INFORMATION CONTACT: 
Beverly Milkman, (703) 557-1145. 


SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 U.S.C. 
47(a}(2) and 41 CFR 51-2.6. Its purpose is 
to provide interested persons an 
opportunity to submit comments on the 
possible impact of the proposed actions. 

If the Committee approves the 
proposed additions, all entities of the 
Federal Government will be required to 
procure the commodities and service 
listed below from workshops for the 
blind or other severely handicapped. 

It is proposed to add the following 
commodities and service to the 
Procurement List: 

Commodities 

Strap Set, Webbing 
4935--00-776-2729 

Bottle. Safety Cap 
6530-01-103-—1306 
6536-01-103-1307 
6530-01-103--1308 
6530-01-103-1309 
6530-01-103-8444 

Kit, First Aid, General Purpose 
6545 ~0}-696--1092 

6545---656 - 10004 

6545-401 -U1G-7 754 

Label. Pressure-Sersitive Adhesive 
7530-00-054-1575 

7530-00-577-4 368 
7530-00-57 7-039 
7530-00-577--4370 
7530-00-577-437 1 


7530-00-577-4373 
7530-00-577-4374 
7530-00-577-4375 
7530-00-577-4376 
7530~-00-082-2663 
7530~00-007-2165 
7530-00-982-0062 
7530—-0-982~0064 
7530-00~-982-0065 

-7530-00-982-00668 


Federal Register / Vol. 55, No. 250 / Friday, December 28, 1990 / Notices 


Service 
Operation of Postal Service Center, 


. Robins Air Force Base, Georgia. 


E.R. Alley, Jr., 

Deputy Executive Director 

[FR Doc. 90-30419 Filed 12-27-90; 8:45 am] 
BILLING CODE 6820-33-M 


DEPARTMENT OF DEFENSE 
Department of the Army 
Army Science Board; Open Meeting 


In accordance with Section 10(a)(2) of 
the Federal Advisory Committee Act 
(Pub. L. 92-463}, announcement is made 
of the following Committee Meeting: 


Name of the Committee: Army Science 
Board (ASB), 

Dates of Meeting: 22 January 1991. 

Time: 1100-1500. 

Place: international Club, Wash., DC. 

Agenda: The Army Science Board (ASB) 
Ad Hoc Subgroup on Improving the Quality 
of Science and Engineering in the Army will 
meet to discuss numerous topics to include 
the Defense Data Center. This meeting will 
be open to the public. Any interested person 
may attend, appear before, or file statements 
with the committee at the time and in the 
manner permitted by the committee. The ASB 
Administrative Officer, Sally Warner, may be 
contacted for further information at (703) 695- 
0781/0782. 
Sally A. Warner, 
Administrative Officer, Army Science Board. 
[FR Doc. 90-30440 Filed 12-27-90; 8:45 am] 
BILLING CODE 3710-08-M 


DEFENSE NUCLEAR FACILITIES 
SAFETY BOARD 


[Recommendation 90-4) 


imptementation Pian for 
Recommendation 90-4 at the 
Depariment of Energy’s (DOE) Rocky 
Flats Plant, CO 


AGENCY: Defense Nuclear Facilities 
Safety Board. 


ACTION: Implementation plan; 
acceptance. 


SUMMARY: The Defense Facilities Safety 
Board has received DOE's 
implementation plan for 
Recommendation 90-4 and has 
concluded that if certain revisions and 
changes are incorporated, the plan will 
satisfy the Board’s criteria for an 
adequate and acceptable DOE 
imp’ementation plan (55 FR 23584). The 
letter specifies the necessary revisions 
and changes. 

FOR FURTHER INFORMATION CONTACT: 
Robert M. Andersen, General Counsel, 


Defense Nuclear Facilities Safety Board. 
625 Indiana Avenue, NW., Suite 700, 
Washington, DC 20004, or telephone 
(202) 208-6387, (FTS) 268-6387. 


Dated: December 21, 1990. 
Robert M. Andersen, . 
General Counsel. 

December 21, 1990 


The Honorable James D. Watkins 
Secretary of Energy, Washington, DC 20585. 

Dear Mr. Secretary: By letter dated 
November 29, 1990, you forwarded the 
Department of Energy's (DOE) ; 
implementation plan for Recommendation 
90-4 concerning an operational readiness 
review (ORR) at the Rocky Flats Plant prior 
to resumption of plutonium production 
operations. The Board has carefully 
considered DOE’s proposed implementation 
plan for recommendation 90-4. If the 
following revisions and changes are 
incorporated, the plan will satisfy the Board’s 
criteria for an adequate and acceptable DOE 
implementation plan: 

© Describe in greater detail the EG&G 
readiness program and the EG&G readiness 
review which were identified in the DOE 90-4 
implementation plan. 

¢ Require EG&G to identify all deferred 
items, discrepancies, and any other open 
issues in the EG&G Readiness to Proceed 
Memoranda. 

© Provide for review of the Plutonium 
Startup Test Program independent of the line 
organization; recognizing that the purpose of 
this test program is to “confirm the 
operability of equipment, the viability of 
procedures, and the training of operators”. 

¢ Require the Team Leader or Technical 
Expert to be included in the review of the 
closure of the specific discrepancy or 
discrepancies identified by that person during 
the ORR process. 

© Clarify the roles of the Team Leader, 
Senior Nuclear Safety Experts, and Technical 
Experts and the interrelationships among 
them. 

© Describe in greater detail in the “detailed 
criteria and review approach” the operators 
to be examined, and the process to be used, 
in assessing their “adequacy of the level of 
knowledge achieved during operator 
requalification”. 

In addition, our staff informs us that the 
following items will be included in the 
implementation plan: (1) review of 
configuration management in the functional 
area coverage, (2) comparison and 
verification of vital safety systems 
configuration per the Safety. Analysis Report, 
(3) evaluation for adequacy of review items 
specifically not included in the ORR, and (4) © 
additional detail which describes the criteria 
by which the ORR will be conducted. The 
Board understands that the “detailed criteria 
and review approach” will be provided to the 
Board for its review and comment at least 4 
weeks prior to the conduct of the ORR. 

Finally, the Board would like to.draw 
attention to the possible advantages of 
severing the link between Building 559 and 
707 operations, to enable use of building 559 
in the clean-up activities. It should be noted 





that the Building 559 Safety Analysis Report 
(SAR) is a stand-alone document and does 


not preclude operation of Building 559 
independent of Building 707. 
Sincerely, 


John T. Conway, 
Chairman. 
[FR Doc. 90-30439 Filed 12-27-90; 8:45 am] 


DEPARTMENT OF ENERGY 
Federal Energy Regulatory 
Commission 


[Docket Nos. ER91- 137-000, et al.] 


Tucson Electric Power Co., el al.; 
Electric rate, Small power production, 
and Interiocking Directorate filings 
December 19, 1990. 

Take notice that the following filings 
have been made with the Commission: 
1. Tucson Electric Power Co. 

[Docket No. ER91-—137-000] 

Take notice that on December 13, 
1990, Tucson Electric Power Company 
(Tucson) tendered for filing additional 


cost support information in the above 
referenced docket. 


Comment date: January 4, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


2. New England Power Co. 
[Docket No. ER91-13-000} 


Take notice that on December 12, 
1990, New England Power Company 
(NEP) tendered for filing additional 


material as support for its original filing. 


NEP states that this information is 
provided to assist the Commission 
Staff's review of the filing. 

Comment date: January 4, 1993, in 
accordance with Standard Paragraph E 
at the end of this notice. 


3. Madison Gas & Electric Co. 
[Docket No. ERS0-535-000} 


Take notice that on December 3, 1990, 


Madison Gas & Electric Company 
tendered for filing modifications to its 
August 3, 1990, filing in the above- 
referenced docket. 

Comment date: January 4, 1991, in 
accordance with Standard Paragraph E 
at the end of this notice. 


4. Washington Water Power Co. 
[Docket No. ER90-551-000] 


Take notice that the following 
Certificate of Concurrences were 
submitted in the above-referenced 
docket: 


Compa Fili 


ny iling date 
idaho Power Company August 28, 1990. 
pany, 


September 7, 1990. 


September 10, 1990. 
September 11, 1990. 


September 17, 1990. 


September 24, 1990. 


Comment date: December 28, 1990, in 
accordance with Standard Paragraph E 
at the end of this notice. 


Standard Paragraphs 


E. Any person desiring to be heard or 
to protest said filing should file a motion 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 
DC 20426, in accordance with Rules 211 
and 214 of the Commission's Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214). All such motions or 
protests should be filed on or before the 
comment date. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but wil! not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Lois D. Cashell, 

Secretary. 

[FR Doc. 90-30388 Filed 12-27-90; 8:45 am] 
BILLING CODE 6717-01-M 


Operations. 
Puget Sound Power & 
Light Company. 


[Project Nos. 2019-007, et al.) 


Hydroelectric Applications (Pacific 
Gas & Electric Co., et al.); Applications 
Filed With the Commission 


Take notice that the following 
hydroelectric applications have been 
filed with the Commission and are 
available for public inspection: 
1a. Type of Application: Request for 

Acceleration of License Expiration 

Date 
b. Project No: 2019-007 
c. Date Filed: November 8, 1990 
d. Applicant: Pacific Gas and Electric 

Company 
e. Name of Project: Utica Project 
f. Location: On the North Fork 

Stanislaus River in Alpine, Calaveras, 

and Tuolumne Counties, California 
g. Filed Pursuant to: Federal Power Act, 

16 U.S.C. 791(a)-825(r) 

h. Applicant Contact: Ms. Cynthia 

Kayser, Pacific Gas and Electric 

Company, Hydro Generation 
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Department, 245 Market Street, room 
531, San Francisco, CA 94106, (415) 
973-4054 

i. FERC Contact: Donald Wilt, (202) 219- 
2676 

j. Comment Date: February 4, 1991 

k. Description of Request: Pacific Gas 
and Electric Company (PG&E) has 
requested that the Commission 
accelerate the expiration date of its 
license for the Utica Project from 
November 5, 1996 to December 31, 
1995. PG&E is requesting the 
acceleration so that it may combine 
the consultation materials and the 
application for new license for the 
project with that of the Angels Project 
(FERC No. 2699) in one set of 
documents. The license for the Angels 
Project expires December 31, 1995. 
Since the projects are hydraulically 
and electrically coordinated, PG&E 
believes it is desirable to combine 
them for the purpose of a new license. - 
PG&E is also requesting a waiver of 
§ 16.4(c) of the Commission's 
regulations. Section 16.4(c) states that 
if the Commission determines it to be 
in the public interest, it may issue an 
order accelerating the expiration date 
of a license to not less than 5 years 
and 90 days from the date of the 
acceleration order. A waiver was 
therefore requested because the time 
frame would be less than that 
specified in § 16.4(c) 

. This notice also consists of the 
following standard paragraphs: B, C, 
and D2 


2a. Type of Application: Recreation Plan 

b. Project No: 2302-019 

c. Date Filed: March 16, 1990 

d. Applicant: Central Maine Power 
Company 

e. Name of Project: Lewiston Falls 
Project 

f. Location: Androscoggin River, 
Auburn/Lewiston, Maine 

g. Filed Pursuant to: Federal Power Act, 
16 U.S.C. 791(a)-825(r) 

h. Applicant Contact: Mr. Steve D. 
Padula, Central Maine Power 
Company, Edison Drive, Augusta, ME 
04336, (207) 623-3521 

i. FERC Contact: Dan Hayes, (202) 219- 
2660 

j. Comment Date: February 11, 1991 

k. Description of Project: Central Maine 
Power Company, licensee for the 
Lewiston Falls Project, FERC No. 2302 
has filed a recreation development 
plan as required by article 409 of the 
project license. The plan includes a 
proposal to construct and incorporate 
into the project boundary a boat ramp 
facility which is to be located at 
Durham, Maine. The facility is to be 
paved and is proposed to provide 
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recreational boater access to the 
Androscoggin River 

1. This notice also consists of the 
following standard paragraphs: B, C, 
and D2 

3a. Type of Filing: Transfer of License 

b. Project No.: 2892-013 

c. Date Filed: November 1, 1990 

d. Applicant: Friant Power Authority 
(Transferor) and Friant Power 
Authority and Orange Grove 
Irrigation District (Transferees) 

e. Name of Project: Friant Dam, Fish 
Release Power Plant 

f. Location: At Friant Dam on the Sen 
Joaquin River and on the pipeline 
providing water from the Friant Dam 
to the San Joaquin River Fish 
Hatchery, in Fresno and Madera 
Counties, California 

g. Filed Pursuant to: Federal Power Act, 
16 U.S.C. 791(a)-825(r} 

h. Applicant Contact: Friant Power 
Authority, Attention: John Boudreau, 
24790 Avenue #95, Terra Bella, CA 
93270, (209) 535-4414 or Orange Cove 
Irrigation District, Attention: James C. 
Chandler, 1130 Park Boulevard, 
Orange Cove, CA 93646, (209} 626- 
4461 

i. Commission Contact: Mr. James 
Hunter, (202) 219-2839 

j. Comment Date: February 6, 1991 

. Description of Proposed Action: On 
February 18, 1987, an amendment of 
the license for the Friant Dam Project 
was issued for the construction, 
operation, and maintenance of the 
Fish Release Power Plant. Orange 
Cove Irrigation District proposes to 
become a co-licensee, in order to 
proceed with financing and complete 
construction of the power plant. The 
proposed transfer will not result in 
any changes to the development. The 
Transferor certifies that it has fully 
complied with the terms and 
conditions of the license. The 
Transierse accept all the terms and 
conditions of the license and agree to 
be bound thereby to the same extent 
as though they were the original 
licensee 

. This notice also consists of the 
following standard paragraphs: B and 


4a. Type of Application: Surrender of 
License 

b. Project No.: 2907-001 

c. Date Filed: October 24, 1990 

d. Applicant: Terry and Celia Savage 

e. Name of Project: Dry Creek 

f. Location: On Dry Creek, partially 
within Lolo Nationa! Forest in Mineral 
County, Montana 

g. Filed Pursuant to: Federal Power Act, 
16 U.S.C. 791(a)-825(r) 

h. Applicant Contact: Terry and Celia 
Savage, 276 Dry Creek, Superior, MT 
59872, (509) 623-1646 


i. Commission Contact: Mr. James 
Hunter, (202) 219-2839 

j. Comment Date: February 5, 1991 

k. Description of Proposed Action: The 
licensees request surrender of their 
license and state that because their 
contractor failed to properly complete 
installation of the project, the project 
failed to operate in a safe and 
economic manner, and it is no longer 
feasible to continue operation of the 
project. The existing project consists 
of a log and rock dam, an intake 
structure, a 2,170-foot-long pipeline, 
and a powerhouse containing a 12-kW 
generating unit 

1. This notice also consists of the 
following standard paragraphs: B, C, 
and D2 

5a. Type of Application: Surrender of 
Exemption 

b. Project No.: 6384-002 

c. Date filed: August 21, 1990 

d. Applicant: Redwood Trails 

e. Name of Project: Redwood Trails 

f. Location: On McBrindle Creek, in 
Humboldt County, California 

g. Filed Pursuant to: Federal Power Act 
16 U.S.C. 791(a}-825{r) 

h. Applicant Contact: Val Morgan, 
Quality Resorts of America, Inc., P.O. 
Box 870. Orangeville, CA 95662, (916) 
967-9812 

i. FERC Contact: Michael Spencer at 
(202) 357-0846 

j. Comment Date: January 31, 1991 

k. Description of Proposed Action: The 
project is constructed and consists of: 
(1) A 7-foot-high, 30-foot-long weir; (2) 
an 1,100-foot-long, 15-inch-diameter 
penstock; (3) a powerhouse containing 
two generating units; and (4) a 100- 
foot-long tap line to an existing Pacific 
Gas and Electric Company line. The 
Exemptee asserts that project is 
uneconomical and that is the reason 
for the surrender 

1. This notice also consists of the 
following standard paragraphs: B, C, 
and D2 

6a. Type of Application: Major License 

b. Project No.: 10311002 

c. Date filed: April 24, 1990 

d. Applicant: Skagit River Hydro 

e. Name of Project: Rocky Creek 
Hydroelectric 

f. Location: On Rocky Creek in Skagit 
County, Washington, Sections 9, 10, 
15, and 16, Township 34 North, Range 
6 West, Willamette Meridian 

g. Filed Pursuant to: Federal Power Act, 
16 U.S.C. 791(a)-825(r} 

h. Applicant Contact: Mr. Michael S. 
Wright, Permit/Engineering, Inc., 
1300-114th Avenue SE #220, Bellevue, 
WA 98004, (206) 451-7371 

i. FERC Contact: Mr. James Hunter, (202) 
219-2839 


53331 


j. Comment Date: January 31, 1991 

k. Description of Project: The proposed 
project would consist of: (1) A 9-foot- 
high, 54-foot-long reinforced concrete 
diversion weir impounding water at 
elevation 2,109 feet; (2) a 9-foot-wide, 

_ 54-foot-long intake structure on the 
left bank with trash racks, fish 
screens, a fish return pipe, and a gated 
penstock inlet; (3) a 45-inch-diameter, 
10,200-foot-long steel penstock 
bifurcating at; (4) a 33-foot-wide, 40- 
foot-long reinforced concrete 
powerhouse containing two 4.15-MW 
generating units; (5) a 4-foot-wide, 15- 
foot-long tailrace discharging flows 
over the rock streambank into the 
Creek; (6) a 13-mile-long transmission 
line connecting to the existing Sedro 
Woolley substation; and (7) a 2,900- 
foot-long access road from an existing 
road to the point of diversion. The 
project would have an estimated 
annual output of 30.6 GWh and would 
cost $10,844,700 in 1990 dollars 

l. Purpose of Project: Power generated 
would be sold to a local utility 

m. This notice also consists of the 
following standard paragraphs: A3, 
AQ, B, and C : 

7a. Type of Application: Major License 

b. Project No.: 10371-003 

c. Date filed: August 28, 1990 

d. Applicant: CPS Products, Inc. 

e. Name of Project: Bear Creek Water 
Power 

f. Location: At an existing dam owned 
by Lone Star Northwest on Bear Creek 
in Skagit County, Washington, 
Sections 11 and 14, Township 36 
North, Range 8 East, Willamette 
Meridian 

g. Filed Pursuant to: Federal Power Act, 
16 U.S.C. 791(a)-825(r) 

h. Applicant Contact: Mr. Thomas M. 
McMaster, 4534 Fremont, Bellingham, 
WA 98226, (206) 647-2196 

i. FERC Contact: Mr. James Hunter, (202) 
219~2839 

j. Comment Date: February 4; 1991 

k. Description of Project: The proposed 
project would consist of: (1) An 
existing 24-foot-high, 235-foot-long 
concrete gravity dam impounding a 
1.7-acre reservoir; (2) an intake 
structure with trash racks and fish 
screens; (3) a 48-inch diameter, 2,800- 
foot-long steel penstock; (4) a 30-foot- 
wide, 80-foot-long concrete 
powerhouse containing two 2-MW 
generating units; (5) two existing 30- 
foot-long tailraces (6) a 2.5-mile-long, 
34.5-kV transmission line connecting 
to an existing Puget Power 
distribution line; and (7) a 20-foot- 
wide, 4,800-foot-long access road. The 
project would have an estimated 
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annual output of 15 GWh and would 
cost $5,500,000 in 1990 dollars 

1. Purpose of Project: Generated power 
would be placed on the power grid 

m. This notice also consists of the 
following standard paragraphs: A3, 
AQ, B, C, and D1 

8a. Type of Application: Preliminary 
Permit 

b. Project No.: 10436-001 

c. Date filed: November 1, 1990 

d. Applicant: Oglethorpe Power 
Corporation 

e. Name of Project: Pickens County 
Pumped Storage Hydro Project 

f. Location: On the Scarecorn Creek 
Near Jasper, Pickens County, Georgia 

g. Filed Pursuant to: Federal Power Act 
16 U.S.C. 791({a}-825(r) 

h. Applicant Contact: Mr. William F. 
Emrich, Oglethorpe Power 
Corporation, 2100 East Exchange 
Place, P.O. Box 1349, Tucker, GA 
30085, (404) 496-7600 

i. FERC Contact: Ed Lee (202) 219-2809 

j. Comment Date: January 31, 1991 

k. Description of Project: The propesed 
pumped storage hydro project would 
consist of: (1} A 185-acre upper 


reservoir and 11,000-foot-long and 235- 


feot high dam; (2) a 475-acre lower 
reservoir and 2,900 foot-long and 146- 
foot-high dam; (3) an upper reservoir 
intake/outlet; (4) a high-head tunnel 
and shaft and a low-head tunnel 


totaling 8,400 feet in length; (5) a lower 


reservoir intake/ /outlet; (6) an 
underground powerstation located 
between the upper and lower 
reservoirs with a total installed 
capacity of 900 MW; (7) a switchyard 
and transmission line, approximately 
19 miles in length; (8) access roads 
and tunnels; and (9) appurtenant 
facilities. Applicant estimates that the 
average annual generation would be 
10,800 MWh, and the cost of the work 


to be performed under the preliminary 


permit would be $15 million. No lands 
of the United States are included in 
the project. The applicant states that 
the location of any borings would be 
limited to areas which are accessible 
from existing roadways or those 
which would cause minimal 
environmental disturbances. The 
applicant will restore any disturbed 
areas caused by any field exploration 

1. Purpose of Project: The power 
produced is to be utilized by the 
applicant within its own distribution 
system 

m. This notice also consists of the 
following standard paragraphs: A5, 
A7, A9, A10, B, C, and D2 

Sa. Type of Application: Preliminary 
Permit 

b. Project No.: 11008-000 


c. Date Filed: September 20, 1990 

d. Applicant: Howard Energy Company, 
Inc. 

e. Name of Project: Williams 
Hydropower Project 

f. Location: On the East Fork of the 
White River near Bedford in Lawrence 
County, Indiana 

g. Filed Pursuant to: Federal Power Act 
16 U.S.C. 791(a)}-825(r) 

h. Contact Person: Mr. Herbert Steed, 
10850 Traverse Hwy., #1101, Traverse 
City, MI 49684, (616) 941-5255. 

i. FERC Contact: Ms. Julie Bernt, (202) 
219-2814 

j. Comment Date: February 4, 1991 

k. Description of Project: The proposed 
project would consist of: (1) An 
existing 25-foot-high concrete dam 
owned by the State of Indiana; (2) a 
reservoir with a surface area of 200 
acres at a surface elevation of 475 feet 
m.s.l. and a storage capacity of 1,000 
acre-feet; (3) a new powerhouse with 
intake openings at an existing 
powerhouse substructure containing 
three generating units with a total 
installed capacity of 2,500 kW; and (4) 
a 600-foot-long transmission line. The 
applicant estimates the average 
annual energy production to be 18 
GWh and the cost of the work to be 
performed under the preliminary 
permit to be $250,000 

. Purpose of Project: The power product 
would be sold to a local power 
company 

m. This notice also consists of the 
following standard paragraphs: A5, 
A7, A9, A10, B, C and D2 

10a. Type of Application: Preliminary 
Permit 

b. Project No.: 11012-000. 

c. Date Filed: September 25, 1990. 

d. Applicant: Western Renewable 
Energy Co. ~ 

e. Name of Project: Neches River Power 
Project. 

f. Location: At the existing Corps of 
Engineers Town Bluff Dam on the 
Neches River near Town Bluff in 
Jasper and Tyler Counties, Texas. 

g. Filed Pursuant to: Federal Power Act 
16 U.S.C. 791(a)-825(r) 

h. Contact Person: Donald P. 
Scrimgeour, P.O. Box No. 26, Bou!der, 
CO 80306-0026, (303) 444-5006 

i. FERC Contact: Ms. Julie Bernt, (202) 
219-2814 

j. Comment Date: February 11, 1991. 

k. Description of Project: The proposed 
would consist of: (1) 2 11-foot- 
diameter, 300-foot-long penstocks; (2) 
a powerhouse containing one 
generating unit with a rated capacity 
of 4,500 kW; and (3) a 1-mile-long 
transmission line. The applicant 
estimates the average annual energy 


production to be 30 GWh and the cost 
of the work to be performed under the 
preliminary permit to be $150,000 

1. Purpose of Project: The power 
produced would be sold to a local 
power company 

m. This notice also consists of the 
following standard paragraphs: A5, 
A7, A9, A10, B, C and D2 


11a. Type of Application: Preliminary 
Permit 

b. Project No.: 11033-000 

c. Date Filed: October 19, 1990 

d. Applicant: Chace Mill Hydro Watt 
Associates 

e. Name of Project: Chace Mill 

f. Location: On the Winooski River in 
the Cities of Burlington and Winooski, 
Chittenden County, Vermont 

g. Filed Pursuant to: Federal Power Act 
16 U.S.C. (a)-825(r) 

h. Applicant Contact: Paul V. Nolan, 
6219 North 19th Street, Arlington, VA 
22205, (703) 534-5509 

i. FERC Contact: Charles T. Raabe (tag), 
(202) 219-2811 

j. Comment Date: February 7, 1991 

k. Description of Project: The proposed 
project would consist of: (1) A rebuilt 
6-foot-high, 170-foot-long timber crib 
or concrete dam; (2) a recreated 
reservoir having a surface area of less 
than 50 acres at a surface elevation of 
154 feet m.s.1.; (3) an existing intake; 
(4) two 20-foot-long, 10-foot-diameter 
steel or concrete culvert penstocks; (5) 
a powerhouse containing two 
generating units with a total installed 
capacity of 3,000-kW; (6) a 75-foot- 
long, 100-foot-wide, 10-foot-deep 
tailrace; (7) a 500-foot-long, 4.16-kV 
transmission line; and (8) appurtenant 
facilities. The applicant estimates that 
the average annual generation would 
be 9.0 GHh and that the cost of the 
studies under the permit would be 
$150,000. Project energy would be sold 
to a Vermont electric utility or to 
Vermont Power Exchange, Inc. A 
portion of the proposed project 
boundary for Project No. 11033 
appears to lie within the approved 
project boundary for licensed Project 
No. 2756. However, the proposed 
project facilities would be mutually 
compatible. The existing facilities are 
owned by Green Mountain Power 

|. This notice aiso consists of the 
following standard paragraphs: A5, 
A7, A9, A10, B, C, and D2. 

12a. Type of Application: Preliminary 
Permit 

b. Project No.: 11035-000 

c. Date filed: October 23, 1990 

d. Applicant: B. Everett Jordan Hydro 
Associates 
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e. Name of Project: B. Everett Jordan 
Hydro Project 

. Location: On the Haw River in 
Chatham County, North Carolina 

. Filed Pursuant to: Federal Power Act - 
16 U.S.C. 791(a)-825{r) 

. Applicant Contact: David K. Iverson, 
Synergics, Inc., 191 Main Street, 
Annapolis, MD 21401, (801) 268-8820 

i. FERC Contact: Ed Lee, (202) 219-2809 

j. Comment Date: January 28, 1991 

. Description of Project: The applicant 
proposes to utilize an existing dam 
under the jurisdiction of the U.S. 
Army Corps of Engineers. The 
proposed project would consist of: (1) 
Modifications to the existing intake 
tower; (2) four 2500-kW generating 
units to be located on the face of the 
intake tower for a total installed 
capacity of 10 MW; (3) a new 13.8-kV 
or equivalent transmission line; and 
(4) appurtenant facilities. Applicant 
estimates that the cost of the work to 
be performed under the terms of the 
permit would be $100,000 and that the 
project average annual energy output 
would be 40 GWH. Energy produced 
at the project would be sold to 
Carolina Power and Light Company 

. This notice also consists of the 
following standard paragraphs: A5d, 
A7, A9, A10, B, C, and D2. 

13a. Type of Application: Preliminary 
Permit 

b. Project No.: 11044000 

c. Date Filed: November 6, 1990 

d. Applicant: Oliverian Brook Hydro 
Watt Associates 

e. Name of Project: Oliverian Brook 

f. Location: On Oliverian Brook near 
Haverhill in Grafton County, New 
Hampshire. 

g. Filed Pursuant to: Federal Power Act 
16 U.S.C. 791(a)-825{r)} 

h. Contact Person: Mr. Paul V. Nolan, 
6219 N. 19th Street, Arlington, VA 
22205, 703-534-5509 

i. FERC Contact: Michael Dees, (202) 
219-2807 

j. Comment Date: January 31, 1991 

k. Description of Project: The proposed 
run-of-river project would consist of: 
(1) A weir-intake structure, with a 
maximum height of 36 feet and 
utilizing 2-foot-high drop flashboards; 
(2) a proposed reservoir with 
negligible storage capacity with a 
normal surface elevation of 468 feet 
m.s.1; (3) two 4-foot-diameter steel 
penstocks approximately 300 feet 
long; (4) a powerhouse containing two 
hydropower units with a generating 
capacity of 450 kW; (5) the 0.48-kV 
generator leads; (6) a 0.48/12.5-kV, 
500-kVA transformer bank; {7} a 450- 
foot-long, 12.5-kV transmission line; 
and (8) appurtenant facilities. The 


applicant estimates the average 
annual energy production to be 2.0 
GWh and the cost of the work to be 
performed under the preliminary 
permit to be $150,000. The project 
energy would be sold to a local power 
company. ‘the dam is owned by Earl 
and Bertha Aremburg 

l. This notice also consists of the 
following standard paragraphs: AS, 
A7, AQ, A10, B, C, and D2 

14a. Type of Application: Preliminary 
Permit 

b. Project No.: 11047-000 

c. Date Filed: November 9, 1990 

d. Applicant: Greenwood Pumped 
Storage Corporation 

e. Name of Project: Negaunee Pumped 
Storage Corporation — 

f. Location: On the Carp River near 
Negaunee in Marquette County, 
Michigan 

g. Filed Pursuant to: Federal Power Act 
16 U.S.C. 791{a)-825(r) 

h. Contact Person: Mr. David B. Ward, 
1000 Potomac Street NW., Suite 402, 
Washington, DC 20007, {202} 298-6910 

i. FERC Contact: Ms. Julie Bernt, (202) 
219-2814 

j. Comment Date: February 7, 1991 

k. Description of Project: The proposed 
pumped-storage project would consist 
of: (1) A 10,000-foot-long embankment 
with a top elevation of 1,355 m.s.l. 
forming the upper reservior; (2) an 
upper reservoir with a surface area of 
230 acres and 10,200 acre-feet of 
storage at a surface elevation of 1,350 
m.s.1.; (3) an 18-foot-diameter penstock 
connecting the upper reservoir with 
the powerhouse; {4) an underground 
powerhouse at elevation 150 m.s.1. 
containing two generating units each 
with a rated capacity of 250 MW; (5) a 
lower reservoir using the existing 
features of the Negaunee and Mass 
iron mines with a minimum of 10,200 
acre-feet of storage; and (6) a 2,700- 
foot-long transmission line. The 
applicant estimates the average 
annual energy production to be 657 
GWh and the cost of the work to be 
performed under the preliminary 
permit to be $850,000 

. Purpose of Project: The power 
produced would be sold to a local 
power company 

m. This notice also consists of the 
following standard paragraphs: AS, 
A7, A9, A10, B, C, and D2 

15a. Type of Application: Preliminary 
Permit 

b. Project No.: 11048-000 

c. Date Filed: November 13, 1990 

d. Applicant: Tionesta Hydro Associates 

e. Name of Project: Tionesta Dam 

f. Location: On the Tionesta Creek, in 
Tionesta Township, Forest County, 
Pennsylvania 


g. Filed Pursuant to: Federal Power Act 


16 U.S.C. 791{a)-825(r) 


h. Applicant Contact: David K. Iverson, 


Synergics, Inc., 191 Main Street, 
Annapolis, MD 21401, (301) 268-8820 
i. FERC Contact: Mary C. Golato, (202) 
219-2804 
j. Comment Date: February 10, 1991 


k. Description of Project: The proposed 


project would utilize the existing 
Department of the Army, Pittsburgh 
District Corps of Engineer's dam and 
would consist of: (1) A proposed 
penstock approximately 50 feet long 
and 12 feet in diameter; (2) a proposed 
powerhouse containing two new 
turbine-generator units having a total 
installed capacity of 5,000 kilowatts; 
(3) a proposed tailrace approximatley 
70 feet wide by 50 feet long; (4) a 
proposed transmission line predicted 
to be about 200 feet long at 13.2 
kilovolts; and (5) appurtenant 
facilities. The proposed project would 
have an average annual generation of 
about 19 gigwatthours and the 
estimated cost of the studies under 
permit is $100,000 
. This notice also consists of the 

following standard paragraphs: A5, 
A7, A9, A10, B, C, and D2 

16a. Type of Application: Declaration of 
Intention 

b. Docket No: EL91-9-000 

c. Date Filed: December 10, 1990 

d. Applicant: Building 69, Inc. 

e. Name of Project: Union Lake Hydro 
Project 

f. Location: Union Lake, near Millville, 
NJ, located at approximately River 
Mile 20.2 of the Maurice River 
Cumberland County, New Jersey 

g. Filed Pursuant to: Section 23(b) of the 
Federal Power Act, 18 U.S.C. 817(b) 

h. Applicant Contact: Rudolph Behrens, 
Building 69, Inc., 118 Sycamore Court,. 
Collegeville, PA 19426; (215) 489-6256 

i. FERC Contact: Diane M. Scire, (202) 
219-2682 

j. Comment Date: February 1, 1991 

k. Description of Project: The proposed 
Union Lake Hydro Project would 
consist of: {1} A reservoir with a 
Surface drea of 920 acres; (2) a 27- 
foot-high, 2,000-foot-long dam; (3) a 
400-foot-long penstock; (4) a 
powerhouse with an installed 
capacity of 500 kilowatts; and (5) 
appurtenant facilities 

When a Declaration of Intention is filed 
with the Federal Energy Regulatory 
Commission, the Federal Power Act 
requires the Commission to 
investigate and determine if the 
interests of interstate or foreign 
commerce would be affected by the 
project. The Commission also 
determines whether or not the project: 





(1) Would be located on a navigable 
waterway; (2) would occupy of affect 
public lands or reservations of the 
United States; (3) would utilize 
surplus water or water power from a 
vernment dam; or {4) if applicable, 
as involved or would involve any 
construction subsequent to 1935 that 
may have increased or would increase 
the project’s head or generating 
capacity, or have otherwise _ 
significantly modified the project's 
pre-1935 design or operation 
1. Purpose of Project: To provide 
supplemental power needed for a 
manufacturing plant on the site 
m. This notice also consists of the 
following standard paragraphs: B, C, 
and D2. 


Standard Paragraphs 


A3. Development Application—Any 
qualified development applicant 
desiring to file a competing application 
must submit to the Commission, on or 
before the specified comment date for 
the particular application, a competing 
development application, or a notice of 
intent to file such an application. 
Submission of a timely notice of intent 
allows an interested person to file the 
competing development application no 
later than 120 days after the specified 
comment date for the particular 
application. Applications for preliminary 
permits will not be accepted in response 
to this notice. 

A5. Preliminary Permit—Anyone 
desiring to file a competing application 
for preliminary permit for a proposed 
project must submit the competing 
application itself, or a notice of intent to 
file such an application, to the 
Commission on or before the specified 
comment date for the particular 
application (see 18 CFR 4.36). 
Submission of a timely notice of intent 
allows an interested person to file the 
competing preliminary permit 
application no later than 30 days after 
the specified comment date for the 
particular application. A competing 
preliminary permit application must 
conform with 18 CFR 4.30(b) (1) and (9) 
and 4.36. 

A7. Preliminary Permit—Any 
qualified development applicant 
desiring to file a competing development 
application must submit to the 
Commission, on or before the specified 
comment date for the particular 
application, either a competing 
development application or a notice of 
intent to file such an application. 
Submission of a timely notice of intent 
to file a development application allows 
an interested person to file the 
competing application no later than 120 
days after the specified comment date 


for the particular application. A 
competing license application must 
conform with 18 CFR 4.30(b) (1) and (9) 
and 4.36. 

A9. Notice of Intent—A notice of 
intent must specify the exact name, 
business address, and telephone number 
of the prospective applicant, include an 
unequivocal statement of intent to 
submit, if such an application may be 
filed, either (1) a preliminary permit 
application or (2) a development 
application (specify which type of. 
application), and be served on the 
applicant(s) named in this public notice. 

A10. Proposed Scope of Studies Under 
Permit—A preliminary permit, if issued, 
does not authorize construction. The 
term of the proposed preliminary permit 
would be 36 months, The work proposed 
under the preliminary permit would 
include economic analysis, preparation 
of preliminary engineering plans, and a 
study of environmental impacts. Based 
on the results of these studies, the 
Applicant would decide whether to 
proceed with the preparation of a 
development application to construct 
and operate the project. 

B. Comments, Protests, or Motions to 
Intervene—Anyone may submit 
comments, a protest, or a motion to 
intervene in accordance with the 
requirements of the Rules of Practice 
and Procedure, 18 CFR 385.210, .211, 
.214. In determining the appropriate 
action to take, the Commission will 
consider all protests or other comments 
filed, but only those who file a motion to 
intervene in accordance with the 
Commission's Rules may become a 
party to the proceeding. Any comments, 
protests, or motions to intervene must 
be received on or before the specified 
comment date for the particular 
application. 

C. Filing and Service of Responsive 
Documents—Any filings must bear in all 
capital letters the title “COMMENTS”, 
“NOTICE OF INTENT TO FILE. 
COMPETING APPLICATION”, 
“COMPETING APPLICATION”, 
“PROTEST”, “MOTION TO 
INTERVENE", as applicable, and the 
Project Number of the particular 
application to which the filing refers. 
Any of the above-named documents 
must be filed by providing the original 
and the number of copies provided by 
the Commission's regulations to: The 
Secretary, Federal Energy Regulatory 
Commission, 825 North Capitol Street, 
NE., Washington, DC 20426. An 
additional copy must be sent to Dean 
Shumway, Director, Division of Project 
Review, Federal Energy Regulatory 
Commission, Room 1027 (810 1st), at the 
above-mentioned address. A copy of 
any notice of intent, competing 
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application or motion to intervene must 
also be served upon each representative 
of the Applicant specified in the 
particular application. 

D1. Agency Commenits—States, 
agencies established pursuant to federal 
law that have the authority to prepare a 
comprehensive plan for improving, 
developing, and conserving a waterway 
affected by the project, federal and state 
agencies exercising administration over 
fish and wildlife, flood control, 
navigation, irrigation, recreation, 
cultural or other relevant resources of 
the state in which the project is located, 
and affected Indian tribes are requested 
to provide comments and 
recommendations for terms and 
conditions pursuant to the Federal 
Power Act as amended by the Electric 
Consumers Protection Act of 1986, the 
Fish and Wildlife Coordination Act, the 
Endangered Species Act, the National 
Historic Preservation Act, the Historical 
and Archeological Preservaiiun Act, the 
National Environmental Policy Act, 
Public Law No. 88-29, and other 
applicable statutes. Recommended 
terms and conditions must be based on 
supporting technical data filed with the 
Commission along with the 
recommendations, in order to comply 
with the requirement in section 313(b) of 
the Federal Power Act, 16 U.S.C. Section 
8251(b), that Commission findings as to 
facts must be supported by substantial 
evidence. 

All other federal, state, and local 
agencies that receive this notice through 
direct mailing from the Commission are 
requested to provide comments pursuant 
to the statutes listed above. No other 
formal requests will be made. Responses 
should be confined to substantive issues 
relevant to the issuance of a license. A 
copy of the application may be obtained 
directly from the applicant. If an agency 
does not respond to the Commission 
within the time set for filing, it will be 
presumed to have no comments. One 
copy of an agency's response must also 
be sent to the Applicant's 
representatives. 

D2. Agency Comments-Federal, state, 
and local agencies are invited to file 
comments on the described application. 
A copy of the application may be 
obtained by agencies directly from the 
Applicant. If an agency does not file 
comments within the time specified for’ 
filing comments, it will be presumed to 
have no comments. One copy of an 
agency's comments must also be sent to 
the Applicant's representatives. 
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Dated: December 21, 1990, Washington, DC.. 


Lois D. Cashell, 

Secretary. 

[FR Doc. 90-0462 Filed 12-27-90; 6:45 am| 
BILLING CODE 6717-01-m 


Memorandum of Understanding To 
Establish a Partnership in Support of 
the Take Pride in America Program 


December 20, 1990. 

AGENCY: Federal Energy Regulatory 
Commission, Energy. 

ACTION: Notice of memorandum of 
understanding. 


SUMMARY: On December 7, 1990, the 
Federal Energy Regulatory Commission 
(FERC) and the United States 
Department of the Interior (DON) entered 
into a memorandum of understanding to 
establish a framework for a cooperative 
relationship under which FERC and 
DOI, to the extent permitted by law, will 
assist one another in areas of mutual 
concern to promote the Take Pride in 
America Program. The Take Pride in 
America Program focuses national 
attention on the problems of abuse and 
misuse of natural and cultural resources 
and on volunteer opportunities for 
grassroots involvement to address these 
problems. FERC and DOI agreed to 
foster communications with respect to 
their volunteer programs and activities 
relating to the conservation, 
management, protection, and 
development of the Nation's natural and 
cultural resources. 


DATES: This memorandum of 
understanding is effective on December 
7, 1990. 

FOR FURTHER INFORMATION CONTACT: 
Sanford McAllister, Director, Division of 

Public and Intergovernmental Affairs, 

Federal Energy Regulatory 

Commission, 825 North Capitol Street, 

NE., Washington, DC 20426, Phone 

(202) 208-1088. 

SUPPLEMENTARY INFORMATION: In 
addition to publishing the full text of the 
memorandum of understanding in the 
Federal Register, FERC also provides all 
interested persons an opportunity to 
inspect or copy the contents of the 
memorandum during normal business 
hours in room 3308, 941 North Capitol 
Street, NE., Washington, DC 20426. 

The Commission Issuance Posting 
System (CIPS), an electronic bulletin 
board service, provides access to the 
texts of documents issued by FERC. 
CIPS is available at no charge to the 
user and may be accessed using a 
personal computer with a modem by 
dialing (202)-208-1397. To access CIPS, 


set your communications software te 
use 300, 1200, or 2400 baud, full duplex, 
no parity, 8 data bits, and 1 step bit. The 
full text of this memorandum will be 
available on CIPS for 30 days from the 
date of issuance. The te text on 
diskette in WordPerfect format may also 
be purchased from the Commission's 
copy-contractor, La Dorn Systems 
Corporation, also located in room 3308, 
941 North Capitol Street, NE., 
Washington, DC. 

Lois D. Cashel, 

Secretary. 


Memorandum of Understanding 
I. Purpose and Scope 


The Federal Energy Regulatory 
Commission (FERC) and the United 
States Department of the Interior (DOJ) 
enter into this Memorandum of 
Understanding, for the purpose of 
establishing a framework for a 
cooperative relationship under which 
FERC and DOL, to the extent permitted 
by law, will assist one another in areas 
of mutual concern as set forth below. 

The purpose of the Federal Energy 
Regulatory Commission is to regulate in 
the public interest the transportation 
and sale for resale of natural gas in 
interstate commerce, the transmission 
and wholesale sale of electricity in 
interstate commerce, the rates, terms 
and conditions for transportation of oil 
by pipelines in interstate commerce, and 
the licensing and safety of non-federal 
hydroelectric power projects. 

The purpose of DOT is to manage 
wisely the nationally owned public 
lands, waters, and other natural, cultural 
and historic resources for which the 
Department is responsible. This includes 
protecting and enhancing certain fish 
and wildlife resources; preserving 
national parks, wildlife refuges and 
historic places; providing outdoor 
recreation opportunities; and assuring 
the development of energy and mineral 
resources in the best interests of all our 
people. 

The Take Pride in America campaign 
focuses national attention on the 
problems of abuse and misuse of natural 
and cultural resources and volunteer 
opportunities to address these problems, 
thereby promoting grassroots 
involvement to foster public awareness 
and stewardship activities. Take Pride 
builds on the stewardship mission of the 
various involved public agencies and 
provides an umbrella for organizations, 
groups and individuals to promote 
stewardship and reduce abuses. Take 
Pride in America taps the American 
people’s spirit of volunteerism. 
Participation is voluntary, from the 
highest levels of government to private 


- sector organizations and individuals. 


The Take Pride message is channeled to 
local communities and to citizens 


through a network of partners. 
Il. References and Authority’ 


DOF: 16 U.S.C, 460L-—1; 43 U.S.C. 1701 
et.seq. 

FERC: 42 U.S.C. 7171, 7172; 16 U.S.C. 
825H; 42 U.S.C. 4331, 4332. 


Ill. Substance 


General Provisions 


1. The Federal Energy Regulatory 
Commission, working with the U.S. 
Department of the Interior at 
appropriate local, regional and national 
levels, will fester communications with 
respect to their programs and activities 
relating to the conservation, 
management, protection, and 
development of the Nation's natural and 
cultural resources, as well as other DOI 
programs. 

2. Subject to applicable limitations, 
DOI and the Federal Energy Regulatory 
Commission will work cooperatively as 
partners to promote the Take Pride in 
America initiative. 

3. FERC will consult DO! regarding 
FERC program requirements or 
development of informational materials 
related to activities associated with the 
Take Pride in America campaign. 

4. FERC shall have the right to review 
and approve any use of its name or logo 
in any informational or promotional 
materials developed by DOI. 

IV. Period 

A. The duration of the Memorandum 
shall be from December 7, 1990 until 
terminated upon 60 days written notice 
from either party to the other. 

B. Nothing in this Memorandum shall 
be construed as obligating DO! or FERC 
to expenditures. 


V. Other Provisions 


Nothing herein is intended to conflict 
with current DOI or FERC directives. If 


-the terms of this agreement are 


inconsistent with existing directives, 
responsibilities or other applicable 
limitations of either of the parties 
entering into this agreement, then those 
portions of this agreement that are 
determined to be inconsistent shall be 
invalid; but the remaining terms and 
conditions shall remain in full force and 
effect. If changes to this MOU are 
deemed necessary, they will be 
accomplished either by amendment to 
this agreement or-by entering into a new 
agreement, whichever is deemed 
expedient to the interest of both parties. 
Should disagreement arise as to the 
interpretation of the provisions of this 





agreement, or amendments and/or 
revisions thereto. that cannot be 
resolved at the operating level, the 
area(s) of disagreement shall be reduced 
to writing by each party and presented 
to the other for consideration. If 
agreement on interpretation is not 
reached within 30 days, the parties shall 
forward the written presentation of the 
disagreement to respective higher 
officials fcr appropriate resolution. 
Nothing in this agreement shall affect 
FERC’s authorities, responsibilities and 
obligations with respect to any matter 
before the FERC. No DOI organization 
will refer to or make use of in any way 
FERC’s participation in this program in 
any filing, comment or recommendation 
made with respect to any matter before 
the FERC. 
Lois D. Cashell, 
Secretary. 


Addresses: United States Department 
of the Interior, 18th and C Streets NW., 
Washington, DC 20240. 


Federal Energy Regulatory 
Commission, 825 North Capitol Street 
NE., Washington, DC 20426. 


Signature of Each Party 
United States Department of the Interior 


Docket No. (date filed) 


CP91-660-000 12-13- 
90. 


CP91-661-C00 12-13- 
90. 

CP91-662-000 12-13- 
90. 


CP91-663-000 12-13- 
90. 


Dated: December 7, 1990: 
Manuel Lujan, Jr., 
Secretary of the Interior. 


Federal Energy Regulatory Commission 


Dated: December 7, 1990. 
Martin L. Allday, 
Chairman, FERC. 
{FR Doc. 90-30387 Filed 12-27-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket Nos. CP91-660-000, et al.] 


Trunkline Gas Co., et al.; Natural Gas 
Certificate Filings 


Take notice that the following filings 
have been made with the Commission: 


1. Trunkline Gas Co. 


[Docket Nos CP91-660-000, CP91-661-000, 
CPs1-662-000, and CP91-663-000] 
December 18, 1990. 

Take notice that on December 13, 
1990, Trunkline Gas Company 
(Applicant), Post Office Box 1642, 
Houston, Texas 77251-1642, filed in the 
respective dockets prior notice requests 
pursuant to §§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 
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transport natural gas on behalf of 
various shippers under its blanket 
certificate issued in Docket No. CP86- 
586-000, pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the prior notice requests which 
are on file with the Commission and 
open to public inspection. ' 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related docket 
numbers of the 120-day transactions 
under Section 284.223 of the 
Commission’s Regulations, has been 
provided by the Applicant and is 
summarized in the attached appendix. 

Applicant states that each of the 
proposed services would be provided 
under an executed transportation 
agreement, and that Applicant would 
charge the rates and abide by the terms 
and conditions of the referenced 
transportation rate schedules. 

Comment date: February 1, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


‘ These prior notice requests are not 
consolidated. 


Related ? dockets 


$T91-4341-000. 
$T91-4342-000. 


s+ ST91-4348-000. 


2 The cP docket nook hae to applicant’s blanket transportation certificate. If an ST docket is shown, 120-day transportation service was reported in it. 


2. Columbia Gas Transmission Corp. 


[Docket Nos. CP91-527-000, CP91-528-000, 
and CP91-529--000] 
December 18, 1990. 

Take notice that on November 29, 
1990, Columbia Gas Transmission 
Corporation (Applicant), 1700 
MacCorkle Avenue, S.E., Charleston, 
West Virginia 25314, filed in the above 
referenced dockets prior notice requests, 
as supplemented on December 12, 1990, 
pursuant to §§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 


various shippers under its blanket 
certificate issued in Docket No. CP86- 
240-000, pursuant to section 7 of the 
Natural Gas Acct, all as more fully set 
forth in the requests that are on file with 
the Commission and open to public 
inspection.” 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 


2 These prior notice requests are not 
consolidated. 


and annual volumes, and the initiation 
service dates and related docket 
numbers of the 120-day transactions 
under Section 284.223 of the 
Commission's Regulations, has been 
provided by Applicant and is 
summarized in the attached appendix. 
Applicant states that each of the 
proposed services would be provided 
under an executed transportation 
agreement, and that Applicant would 
charge the rates and abide by the terms 
and conditions of the referenced 
transportation rate schedules. 
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Comment date: February 1; 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


3. Transwestern Pipeline Co. El Paso 
Natural Gas Co. 


{Docket Nos. CP91-651-000, and CP91-655- 
000] 


December 18, 1990. 


Take notice that Transwestern 
Pipeline Company, 1400 Smith Street, 
P.O. Box 1188, Houston, Texas 77251- 
1188, and E] Paso Natural Gas Company, 
P.O. Box 1492, El] Paso, Texas 79978, 


Docket No. (date filed) Shipper name (type) 


i 
CP91-651-000 (12-12- | Panda Resources, Inc. 
90). (Marketer). 


CP91-655-000 (12-13- 
90). 


Hadson Gas Systems, 
inc. (Marketer) 


Peak day. 
average day 


(Applicants) filed in the above- 
referenced dockets prior notice requests 
pursuant to §§ 157.205 and 284.223 of the 
Commission’s Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under the blanket 
certificates issued in Docket No. CP88- 
133-000 and Docket No. CP88-433-000, 
respectively, pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the requests that are on file with 
the Commission and open to public 
inspection. 


3 These prior notice requests are not 
consolidated. 


Receipt points* Delivery Points 


annual 


MMBtu 


15,000 
11,250 


AZ,NM, OK, TX AZ, NM, OK, TX 


5,475,000 


10,300 
10,350 


III Goods vicesiecyectzcal Ot tx 


3,759,500 


sella eed atatesaeanec nce 


1 Offshore Louisiana and offshore Texas are shown as OLA and OTX. 


4. Columbia Gas Transmission Corp. 


|Docket Nos. CP91-527-000, CP91-528-000, 
and CP91-529-000} 


December 18, 1990. 


Take notice that on November 29, 
1990, Columbia Gas Transmission 
Corporation (Applicant), 1700 
MacCorkle Avenue, S.E., Charleston, 
West Virginia 25314, filed in the above 
referenced dockets prior notice requests, 
as supplemented on December 12, 1990, 
pursuant to §§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 


Docket No. (date filed) Shipper name 


CP91-527-000 (11- 
29.-90). 


Pardee Gas Company .. 


CP91~-528-000 (11- 
29-90). 


Centran Corporation... 


CP91-529-000 (11- 
29-90). 


Coastal Gas Marketing 
Company 


’ Quantities are shown in MMBtu. 


1,825,000 © 


54,750,000 


182,500,000 


a ™ = ome 


transport natural gas on behalf of 
various shippers under its blanket 
certificate issued in Docket No. CP86- 
240-000, pursuant to section 7 of the 
Natural Gas Acct, all as more fully set 
forth in the requests that are on file with 
the Commission and open to public 
inspection.* : 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related docket 


* These prior notice requests are not 
consolidated. 


Peak day,' 
average day, 


Receipt points | Delivery points 
annual | 
heatetinon ; geatipsaliics 
| 
| 


5,000 
4,000 


150,000 
120,000 


| DE, GA, KY, Nu, NY 
NC, OH, PA, VA, 
wv 

500,000 

400,000 


OH, KY, PA, WV, MD, 
VA, NJ NJ, SC, DC, VA, 


MA, KY, CT, Al. 


2 if an ST docket ts shown, 120-day transportation service was reported in it 


_| OH, KY, WV, VA, NY, 
PA 


MD, NY, DE, PA, WV, 


53337 


Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Applicants and is summarized in the 
attached appendix. 


Comment date: February 1, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Contract date rate 


Related docket, start up 
schedule service type date 


11-5-90, ITS-1. 
Interruptible 


ST91-5461-000, 11-7- 
90. 


11-7-90, T-1, 
Interruptible 


ST91-5506-000, 11- 
10-90. 


numbers of the 120-day transactions 
under § 284.223 of the Commission’s 
Regulations, has been provided by 
Applicant and is summarized in the 
attached appendix. 


Applicant states that each of the 
proposed services would be provided 
under an executed transportation 
agreement, and that Applicant would 
charge the rates and abide by the terms 
and conditions of the referenced 
transportation rate schedules. 


Comment date: February 1, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice 


Related 2 docket, 
contract date 


Startup date, rate 
schedule, service type 


10-10-90, ITS, 
Interruptible. 


ST91-2839-000, 9- 
15-90. 


$T91-2733-000, 8-6- 
90. 


10-01-90, ITS, 
interruptibie. 


10-07-90, ITS, 
Interruptible. 


ST91-2735-000, 423- 
90 





5. Williams Natural Gas Co. 


[Docket Nos. CP91-652-000, CP91-653-000, 
and CP91-654-000] 
December 18, 1990. 

Take notice that Williams Natural 
Gas Company (WNG), P.O. Box 3288, 
Tulsa, Oklahoma 74101, filed prior 
notice requests with the Commission in 
the above-referenced dockets pursuant 
to §§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act (NGA) for 


Docket no. (date filed) Shipper name (type) 


CP91-652-000 (12-12- 
90). 

CP91-653-000 (12-12- 
90). 


CP91-654-000 (12-12- 
90). 


6. United Gas Pipe Line Co. 


[Docket No. CP91-679-000} 
December 19, 1990. 

Take notice that on December 13, 
1990, United Gas Pipe Line Company 
(United), P.O. Box 1478, Houston, Texas 
77251-1478, filed in Docket No. CP91- 
679-000 a request pursuant to § 157.205 
of the Commission's Regulations under 
the Natural Gas Act (18 CFR 157.205), 
for authorization to replace a three-inch 
delivery station with a four-inch 
delivery station located in St. Tammany 
Parish, Louisiana, under the certificate 
issued in Docket No. CP82-430-000 
pursuant to section 7 of the Natural Gas 
Act, all as more fully set forth in the 
request on file with the Commission and 
open to public inspection. 

United states that the new delivery 
station will enable it to provide more 
efficient flow measurement and 
rangeability for Louisiana Gas Service 
(Louisiana Gas) for residential and 
commercial use in St. Tammany Parish, 
Louisiana, under United's Rate Schedule 
DG-N. It is stated that the delivery 
station replacement will not result in an 


Docket No. (date filed) 


CP91-650-000 (12-12- 
90). 


CP91-658-000 (12-13- 
90) 


authorization to transport natural gas on 
behalf of various shippers under its 
blanket certificate issued in Docket No. 
CP86-631-000, pursuant to section 7 of 
the NGA, all as more fully set forth in 
the requests that are open to public 
inspection.® 

Information applicable to each 
transaction, including the shipper's 
identity; the type of transportation 


% These prior notice requests are not 
consolidated. 
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service; the appropriate transportation 
rate schedule; the peak day, average 
day, and annual volumes; the service 
initiation dates; and related ST docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission's 
Regulations, has been provided by WNG 
and is summarized in the attached 
appendix. 

Comment date: February 1, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


—_———_--—--— rs cag! 


| 
Delivery points | 


CO, KS, MO, OK, 
TX, WY. 


CO, KS, MO, OK, KS, MO, OK 
TX, WY. 


CO, KS, MO, OK, 
TX, WY. | 


increase in Louisiana Gas’ aggregate 
base requirements or contractual 
maximum daily quantity, since no 
additional deliveries to Louisiana Gas 
are proposed herein. 

United states that the estimated cost 
for the replacement facilities will be 
$24,759. It is further stated that 
Louisiana Gas will reimburse United for 
all costs resulting from the proposed 
replacement. 

United maintains that it has sufficient 
capacity to render the proposed service 
without detriment or disadvantage to its 
other existing customers. 

Comment date: February 4, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


7. Tennessee Gas Pipeline Co. 


[Docket Nos. CPS1-650-000, CP91-658-000, 
and CP91-659--000] 
December 19, 1990. 

Take notice that Tennessee Gas 
Pipeline Company, P.O. Box 2511, 
Houston, Texas 77252, (Applicant) filed 
in the above-referenced dockets prior 
notice requests pursuant to § § 157.205 


| Delivery points | 
| | 


Fe, We Picton: 


Contract date rate 


Related docket, start up 
schedule service type date 


11-1-90, FTS-2, Firm $T91-4371, 11-1-90 


11-1-90, FTS-2, Firm ST91-4369, 11-1-90. 


.-.| 10-22-90, FTS-2, Firm ...; ST91-4372, 11-1-90. 


' 
{ 


| 
: z 


and 284.223 of the Commission's 
Regulations under the Natural Gas Act 
for authorization to transport natural 
gas on behalf of various shippers under 
its blanket certificate issued in Docket 
No. CP87-115-000, pursuant to section 7 
of the Natural Gas Acct, all as more fully 
set forth in the requests that are on file 
with the Commission and open to public 
inspection.® 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related =T docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission's 
Regulations, has been provided by 
Applicant and is summarized in the 
attached appendix. 

Comment date: February 4, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


6 These prior notice requests are not 
consolidated. 


——— 


Contract date rate Reiated docket, start up 
schedule service type date 


| 
toa 
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Peak day 
Docket N. (date filed) 


CP91-659-000 (12-13- | Shell Gas Trading 
90). Company (Marketer). 


1 Offshore Louisiana and offshore Texas are shown as OLA and OTX. 


Williams Natural Gas Co., Williams 
Natural Gas Co., United Gas Pipe Line 
Co., Sea Robin Pipeline Co. 


[Docket Nos. CP91-674-000, CP91-675~-000, 
CP91-677-000, CP91-680--000] 


December 19, 1990. 


Take notice that the above referenced 
companies (Applicants) filed in 
respective dockets prior notice requests 
purusant to §§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 


Docket No. (date 
filed) 


Applicant 


CP91~-674-000 (12- 
13-90). 


Williams Natural Gas 
Company, P.O. 
Box 3288, Tulsa, 
OK 74101. 

Williams Natural Gas 
Company, P.O. 
Box 3288, Tulsa, 
OK 74101. 

United Gas Pipe Line 
Company P.O. Box 
1478, Houston, TX 
77251-1478. 

Sea Robin Pipeline 
Company, P.O. 
Box 1478, 
Houston, TX 
77251-1478. 


CP91-675-000 (12- 
13-90). 


CP91-677-000 (12- 
13-90). 


CP91-680-000 (12- 
13-90). 


Shipper name 


Vesta Energy 
Company. 


GasTrak 
Corporation. 


Laser Marketing 
Company. 


CNG Trading 


various shippers under blanket 
certificates issued pursuant to section 7 
of the Natural Gas Acct, all as more fully 
set forth in the prior notice requests 
which are on file with the Commission 
and open to public inspection.” 


Information applicable to each 
transaction including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average 
day, and annual volumes, and the 


7 These prior notice requests are not 
consolidated, 


26,769dth | CO, KS, MO, 
26,760dth OK, TX, 
9,767,4000dth wy. 


450dth | CO, KS, MO, 
450dth OK, TX, 
164,250dith WY. 


618,900 
618,000 
“225,570,000 


LA, TX, Off 
LA, MS, 
AL, Off TX. 


206,000 
206,000 
75,190,000 


a 1 Quantities are shown in MMBtu unless otherwise indicated. 


2 The CP docket corresponds to applicant’s blanket transportation certificate. 


9. Northern Natural Gas Co., Division of 
Enron Corp. 


{Docket Nos. CP91-656-000, and CP91-657- 
000] 


December 19, 1990. 


Take notice that Northern Natural 
Gas Company, Division of Enron Corp., 
1400 Smith Street, P.O. Box 1188, 
Houston, Texas 77251-1188, (Applicant) 
filed in the above-referenced dockets 
prior notice requests pursuant to 
§§ 157.205 and 284.223 of the 


Commission’s Regulations under the 
Natual Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under its blanket 
certificate issued in Docket No. CP86- 
435-000, pursuant to section 7 of the 
Natural Gas Act, all as more fully set 
forth in the requests that are on file with 
the Commission and open to public 
inspection.® 


Inform:.tion applicable to each 


® These prior notice requests are not 
consolidated. 


Peak day ' avg, eee oints of batts 
annual Receipt Delivery 


KS, MO, OK.... 


MS, TX, FL, 
LA, AL, Off, 


. Contract date rate Related docket, start up 


$T91-5353, 11-1-90. 


docket numbers and initiation dates of 
the 120-day transactions under § 284.223 
of the Commission’s Regulations has 
been provided by the Applicants and is 
included in the attached appendix. 

The Applicants also states that each 
would provide the service for each 
shipper under an executed 
transportation agreement, and that the 
Applicants would charge rates and 
abide by the terms and conditions of the 
referenced transportation rate schedule. 

Comment date: February 4, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


Start up date rate 


2 
schedule Related 2 dockets 


11-1-90, FTS...............| CP86-631-000, 


$T91-5328-000. 


11-4-90, FTS CP86-631-000, 


$T91-5329-000 


11-13-90 ITS CP88-6-000, ST91- 


4850-000. 


11-14-90 ITS CP88-824-000, 


$T91-4364-000. 


if an ST docket is shown, 120-day transportation service was reported in it 


transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average, 
day and annual volumes, and the 
initiation service dates and related ST 
docket numbers of the 120-day 
transactions under § 284.223 of the 
Commission’s Regulations, has been 
provided by Applicant and is 
summarized in the attached appendix. 

Comment date: January 4, 1991, in 
accordance with Standard Paragraph F 
at the end of this notice. 
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18. Transwestern Pipeline Co. 


[Docket Nos. CP91-540-000, CP91-541--000, 
CP9i-542-000, CP91-543-000, CP91-544-000, 
and CP91-545-000} 


December 19, 1990. 


Take notice that Applicant filed in the 
respective dockets prior notice requests 
pursuant to §§ 157.205 and 284.223 of the 
Commission's Regulations under the 
Natural Gas Act for authorization to 
transport natural gas on behalf of 
various shippers under its blanket 
certificate pursuant to section 7 of the 
Natural Gas Act, all as more fuily set 


Shipper name (type 


Docket No. {date filed) shipper) 


— aincoet 
CP91-540-000 (11-30- | TranAm Energy, inc. 
90). (Marketer). 


CP91-541-000 (11-30- 
90). 


| Mar Oil and Gas 
Corporation 
(Marketer). 
CP91-542-000 (11-30- | Dominion Gas 

90). | Ventures, Inc. 
(Marketer). 
CP91-543-000 (11-30- | Marathon Oil Company | 

90). | (Producer). 


CP91-544-000 (11-30- 
90). 


Vesta Energy Company 
(Marketer). 
CP$1-545-000 (11-30- Coastal Gas Marketing 
; (Marketer). j 





forth in the requests that are on file with 
the Commission and open to public 
inspection.® 


Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volume, and the initiation 
service dates and related docket 
numbers of the 120-day transactions 
under Section 284.223 of the 
Commission's Regulations, has been 


® These prior notice requests are not 
consolidated. 


Peak day * } 
avg. annual i 


are 


oe 


Delivery 


60,000 | AZ, NM, OK, TX 


45,000 j 


— 
AZ, NM, OK, TX 


21,900, aoe m0 | 
AZ, NM, OK, TX........ 
a 
73,000 | 
25,000 
18,750 
9,125,000 | : 
50,000 | AZ, NM, OK, TX......... 
37,500 | 
18,250,000 | 
100,000 | AZ, NM, OK, TX 
75,000 | 
36,500,000 | | 
6,000 | AZ, NM, OK, TX 


AZ, NM, OK, TX AZ, NM, OK, TX 
| AZ, NM, OK, TX 


| AZ, NM, OK, TX 





..| 10-25-90, IT-1, 


Points of [ 


..-| 10-31-90, 


Contract date rate 


Related docket, start up 
schedule service type date 





ST91-3135-000, 11- 


inepthte. 01-90. 


$T91-3137-000, 10- 


Interruptible. 25-90. 


i la ons Shhh Nh tanga peti iia sat edtatinane 


provided by Applicant and is 
summarized in the attached appendix. 

Applicant states that each of the 
proposed services wouid be provided 
under an executed tranportation 
agreement, and that Applicant would 
charge the rates and abide by the terms 
and conditions of the referenced 
transportation rate schedules. 

Comment date: February 4, 1991, in 
accordance with Standard Paragraph G 
at the end of the notice. 

Applicant: Transwestern Pipeline 
Company, 1400 Smith Street, P.O. Box 
1188, Houston, Texas 77251-1188. 

Blanket Certificate Issued in Docket 
No.: CP88-133-000. 


Start up date rate 
schedule 


] 
Related 2 dockets 
| 


11-01-90, ITS-1 


| 10-26-90, | ST91-2914-000 


| 


11-01-90, ITS-1 ST91-2950-000 


10-17-90, ITS-1 | ST91-2913-000 


10-25-90, ST91-2949-000 


| ST91-2912-000 











Quantities are shown in MMBtu unless otherwise indicated. 
? if an ST docket és shown, 120-day transportation service was reported in, it. 


11. CNG Transmission Corp. 


[Docket No. CP91-630-000] 
December 19, 1990. 


Take notice that on December 10, 
1990, CNG Transmission Corporation 
(CNG), 445 West Main Street, 
Clarksburg, West Virginia 26301, filed in 
Docket No. CP91-630-000, an 
application pursuant to section 7(c) of 
the Natural Gas Act, and the 
Commission's Rules and Regulations 
thereunder, for authorization to install 
12,000 horsepower of natural gas 
compression at CNG’s Lightburn 


Compressor Station in central West 
Virginia, all as more fully set forth in the 
application which is on file and open to 
public inspection. 

CNG states that it needs and purposes 
these new facilities in order to provide 
additional services in accordance with 
its restructured services as reflected in 
its pending rate case in its stipulation 
and agreement and offer of settlement in 
Docket No. RP88-211-000, e¢ a/., and as 
proposed in a related certificate 
application which is currently pending 
in Docket No. CP91=554—-000, et al. 


Specifically, CNG proposes to construct 
and operate the following facilities: 

* 12,000 horsepower of compression 
at the Lightburn Compressor Station, in 
Lewis County, West Virginia; 

© Modifications to the existing yard 
and station piping (for double staging 
existing engines at CNG’s Lightburn and 
Sweeney Compressor Stations) in Lewis 
County, West Virginia; and 

© Modifications (cylinder revalving, 
unloader modification) to the existing 
compressor engines at CNG'’s Lightburn 
Compressor Station 
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Comment date: January 9, 1991, in 
accordance with Standard Paragraph F 
at the end of this notice. 


12. Transcontinental Gas Pipe Line Corp. 


[Docket No. CP89-710-000] 
December 19, 1990. 


Take notice that on December 11, 
1990, Transcontinental Gas Pipe Line 
Corporation (Transco), Post Office Box 
1396, Houston, Texas 77251, pursuant to 
and in accordance with the provisions of 
section 7(c) of the Natural Gas Act, as 
amended, 15 U.S.C. 717f(c), and the 
Rules and Regulations of the Federal 
Energy Regulatory Commission, 18 CFR 
157.5 et seq., filed in Docket No. CP89- 
710-002, to amend the certificate 
authorization issued in the above 
referenced docket on September 13, 
1990. Transco states that the primary 
purpose of this amendment is to request 
Commission authorization to construct 
facilities and provide services approved 
in the Commission’s September 13, 1990, 
Order on a phased basis, with phase I of 
the service beginning in 1991 and phase 
II of the service beginning in 1992 in 
order to correspond with the availability 
of firm capacity on the facilities of 
TransCanada PipeLines Limited 
{TransCanada), all as more fully set 
forth in the request which is on file and 
open to public inspection. 

Transco states that such Canadian 
capacity will not be available in the 
1990 and 1991 time frame as originally 
contemplated because of delays in 


proceedings before the Canadian 
National Energy Board (NEB). 

Transco states that the second 
purpose of this amendment is to 
redesign rates based on the phasing of 
facilities and services over the two year 
period. Transco further states that it 
does not propose any changes to the 
facilities, the costs associated therewith 
or the levels of service requested in the 
referenced docket, but merely seeks 
authorization for a one year delay in its 
schedule for the construction of certain 
certificated facilities and the 
commencement of certain certificated 
firm services to coincide with the 
availability of Canadian transportation 
capacity. 

In addition, Transco requests that the 
Commission expeditiously grant the 
amended authorization sought herein so 
that Transco can accept the certificate 
granted in the Commission’s September 
13, 1990, Order, enter into the necessary 
contractual arrangements with its 
customers and its upstream pipeline 
transporter and commence construction 
of the Niagara Import Point facilities as 
soon as possible. 

Comment date; January 9, 1991, in 
accordance with the first subparagraph 
of Standard Paragraph F at the end of 
this notice. 


13. Columbia Gulf Transmission Co. 


[Docket Nos. CP91-665-000, CP91-666-000, 
CP91-667-000, CP91-668-000, CP91-669-000} 
December 19, 1990. 

Take notice that on December 13, 
1990, Columbia Gulf Transmission 


53341 


Company (Applicant), 3805 West 
Alabama, Houston, Texas 77027, filed in 
the above referenced dockets prior 
notice requests pursuant to §§ 157.205 
and 284.223 of the Commission's 
Regulations under the Natural Gas Act 
for authorization to transport natural 
gas on behalf of various shippers under 
its blanket certificate issued in Docket 
No. CP86-239-000, pursuant to section 7 
of the Natural Gas Acct, all as more fully 
set forth in the requests that are on file 
with the Commission and open to public 
inspection.?° 

Information applicable to each 
transaction, including the identity of the 
shipper, the type of transportation 
service, the appropriate transportation 
rate schedule, the peak day, average day 
and annual volumes, and the initiation 
service dates and related docket 
numbers of the 120-day transactions 
under § 284.223 of the Commission's 
Regulations, has been provided by 
Applicant and is summarizea in the 
attached appendix. 

Applicant states that eacn of the 
proposed services would be provided 
under an executed transportation 
agreement, and that Applicant would 
charge the rates and abide by the terms 
and conditions of the referenced 
transportation rate schedules. 

Comment date: February 4, 1991, in 
accordance with Standard Paragraph G 
at the end of this notice. 


‘0 These prior notice requests are not 
consolidated. 





alias + 
| 


Docket No. (date filed) Shipper name 


CP91~-665-000 (12-13- 
90) 


Mobil Natural Gas, Inc...... 


Inc. 


CP91-666~-000 (12-13- | Clinton Gas Marketing, 


90) 


CP91-667-000 (12-13- | Panhandle Trading 
90) Company. 


CP91-668-000 (12-13- | Amoco Energy Trading 
90) Corporation. 


CP91-669-000 (12-13- | Exxon Corporation 


aie MAN can 


' Quantities are shown in MMBtu. 
2 Offshore Louisiana is shown as OLA. 





Peak day,' 
average day, 
annual 


Startup date, rate 
schedule, service 
type 


Related * docket, 
contract date 





3,650,000 
400,000 
40,000 


23,725,000 


ST91-5190-000 
11-1-90. 


11-01-90, FTS-2, 
Firm. 


11-01-90, ITS-2, 
laterruptible. 


ST91-5192-000 
11-1-90. 


| 41-01-90, ITS-2, 
Interruptible. 


ST91-5191-000 
11-1-90. 


11-01-90, ITS-1 
ITS-2, 
Interruptible. 
11-01-90, FTS-2, 
Firm. 


ST91-2905-000 
8-13-87 


ST91-2906-000 
2-21-90. 





3 if an ST docket is shown, 120-day transportation service. was reported in it. 


Standard Paragraphs 


F Any person desiring to be heard or 


make any protest with reference to said 
filing should on or before the comment 
date file with the Federal Energy 


Regulatory Commission, 825 North 
Capitol Street NE., Washington, DC 
20426, a motion to intervene or a protest 


BEST COPY AVAILABLE 
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in accordance with the requirements of 
the Commission's Rules of Practice and 
Procedure (18 CFR 385.211 and 385.214) 
and the Regulations under the Natural 
Gas Act 18 CFR 157.10). All protests 
filed with the Commission will be 
considered by it in determining the 
appropriate action to be taken but will 
not serve to make the protestants 
parties to the proceeding. Any person 
wishing to become a party to a 
proceeding or to participate as a party in 
any hearing therein must file a motion to 
intervene in accordance with the 
Commission's Rules. 


Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
sections 7 and 15 of the Natural Gas Act 
and the Commission's Rules of Practice 
and Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this filing 
if no motion to intervene is filed within 
the time required herein, if the 
Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
for leave to intervene is timely filed, or if 
the Commission on its own motion 
believes that a formal hearing is 
required, further notice of such hearing 
will be duly given. 


Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for the applicant to appear 
or be represented at the hearing. 


G. Any person or the Commission's 
staff may, within 45 days after the 
issuance of the instant notice by the 
Commission, file pursuant to rule 214 of 
the Commission’s Procedural Rules (18 
CFR 385.214} a motion to intervene or 
notice of intervention and pursuant to 
§ 157.205 of the Regulations under the 
Natural Gas Act (18 CFR 157.205) a 
protest to the request. If no protest is 
filed within the time allowed therefor, 
the proposed activity shall be deemed to 
be authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to section 7 of 
the Natural Gas Act. 


Lois D. Cashell, 
Secretary. 


[FR Doc. 90-30389 Filed 12-27-90; 8:45 am] 
BILLING CODE 6717-01-M 


ocket No. RP91-15-001] 


answestern Pipeline Co.; 
~ompliance Filing 


December 20, 1990. 


Take notice that Transwestern 
Pipeline Company (“Transwestern”) on 
December 19, 1990, tendered for filing, 


‘as part of its FERC Gas Tariff, Second 


Revised Volume No. 1, the following 
tariff sheet: 


Effective December 1, 1990 
Substitute 81st Revised Sheet No. 5 


Reason For Filing 


On October 31, 1990 in Docket No. 
RP91-15-000, Transwestern filed tariff 
sheets to eliminate the maximum rate 
under its Rate Schedule IS—1. By order 
dated November 30, 1990 the 
Commission accepted the tariff sheets 
filed on October 31, 1990 to be effective 
December 1, 1990, subject to certain 
conditions. The November 30, 1990 
Order directed Transwestern to revise 
tariff language reflecting the condition 
that Transwestern continue to offer its 
small SG and RW customers rates based 
on a gas cost reflecting the lower of (1) 
the lowest current price offered under 
the IS-1 Rate Schedule or (2) $2.21/dth, 
the former maximum IS-1 rate. 

Ordering Paragraph (C) of the 
November 30, 1990 Order requires 
Transwestern to file revised tariff sheets 
reflecting the gas cost condition 
concerning SG and RW customers. 
Pursuant to and in compliance with the 
November 30, 1990 Order, Transwestern 
submitted the above referenced tariff 
sheet. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990)}. All such protests should be filed 
on or before December 31, 1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 
Lois D. Cashell, 

Secretary. 
[FR Doc. 90-30390 Filed 12-27-90; 8:45 am] 
BILLING CODE 6717-01-M 
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Office of Fossil Energy 
[Docket Nos. PP-48-3 and PP-48A-3] 


Amendment of Presidential Permit and 
Electricity Export Authorization; E! 
Paso Electric Co. 


AGENCY: Office of Fossil Energy, 
Department of Energy. 

ACTION: Notice.of amendment of 
Presidential permit in Docket No. PP-48- 
3 and electricity export authorization in 
Docket No. PP-48A-3; E] Paso Electric 
Company. 


SUMMARY: Pursuant to the authority 
contained in Executive Order No. 10485, 
as amended by Executive Order No. 
12038, the Office of Fuels Programs 
(OFP) of the Department of Energy 
(DOE) gives notice of the amendment of 
Presidential Permit PP—48 previously 
issued to the E] Paso Electric Company 
(EPE). The OFP also gives notice of the 
amendment of the electricity export 
authorization previously issued to EPE 
pursuant to section 202(e) of the Federal 
Power Act. The amended Presidential 
permit and electricity export 
authorization are contained in Docket 
No. PP-48-3 and PP-48A-3, respectively. 


FOR FURTHER INFORMATION CONTACT: 


Ellen Russell, Office af Fuels Programs 
(FE-52), Fossil Energy, U.S. 
Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585, {202} 586-9624 

Lise Courtney M. Howe, Office of 
General Counsel (GC-32), U.S. 
Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585, (202) 586-2900 


SUPPLEMENTARY INFORMATION: On 
August 30, 1990, EPE applied to the DOE, 
pursuant to Executive Order 10485, as 
amended by Executi’’e Order 12038, to 
amend the Presidential permit contained 
in Docket No. PP-48 (formerly FPC 
Docket IT-5762) and issued to EPE on 
May 21, 1946. Presidential permit PP—48, 
as amended on March 15, 1949, and 
November 26, 1958, authorized the 
construction, connection, operation, and 
maintenance of a 69-kilovolt (kV) 
transmission line at the international 
border between the U.S. and Mexico. 

In its application to amend the 
Presidential permit, EPE requested 
authority to convert the existing 69-kV 
international transmission line to 115- 
kV. EPE indicated that this amendment 
is required because the Commission 
Federal de Electricidad (CFE), the 
Mexican national utility, plans to 
convert its local 69-kV facilities to 115- 
kV operation and EPA must effect a 
similar conversion of its international 
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transmission facilities in order to 
maintain its interconnection with CFE. 

Also on August 30, 1990, EPE applied 
to the DOE, pursuant to section 202(e) of 
the Federal Power Act, to amend EPE’s 
existing authorization to transmit 
electric energy to Mexico. This existing 
authorization is contained in Docket No. 
PP-48A-2. 

EPE’s existing electricity export 
authorization, issued by the Federal 
Power Commission on October 9, 1970, 
allows EPE to export electric energy to 
Mexico in an amount not to exceed 
450,000,000 kilowatt-hours (KWH) per 
year at a maximum rate of 80,000 
kilowatts (KW). In its application EPE 
requested that this export authorization 
be amended to delete the 450,000,000 
KWH annual energy limitation and to 
allow an increase in the maximum 
transmission rate to 150,000 KW. EPE’s 
request for amendment of its export 
authorization was occasioned by a 
request from CFE to increase the amount 
of energy that EPE exports to the City of 
Juarez, Mexico, in order to allow more 
efficient planning and operation of the 
trans-border power supply system in the 
region. 

Notice of the EPE’s two applications 
was given on September 12, 1990, (55 FR 
37523) stating that any person desiring 
to be heard or to make any protest with 
reference to the applications should file 
with the DOE comments, protests or, 
Petitions to Intervene in accordance 
with the Rules of Practice and Procedure 
(18 CFR 1.8 and 1.0) on or before 
October 12, 1990. No comments, 
protests, or Petitions to Intervene were 
received. 

On December 13, 1990, the DOE 
granted EPE’s request for amendment of 
Presidential Permit PP-48 and the 
electricity export authorization 
contained in Docket No. PP-48A-2. 

A copy of the amended Presidential 

permit and electricity export 
authorization will be made available, 
upon request, for public inspection and 
copying at the DOE Freedom of 
Information Library, room 1E-190, 
_ Forrestal Building, 1000 Independence 
Avenue, SW., Washington, DC 20585, 
from 9 a.m. to 4 p.m., Monday through 
Friday, except Federal holidays. 

Issued in Washington, DC, on December 21, 

1990. 

Anthony J. Como, 

Director, Office of Coal & Electricity, Office of 
Fuels Programs, Fossil Energy. 

[FR Doc. 90-30463 Filed 12-27-90; 8:45 am] 
BILLING CODE 6450-01-M 


Office of Hearings and Appeals 


issuance of Decisions and Orders; 
Week of October 29 Through 
November 2, 1990 


During the week of October 29 
through November 2, 1990 the decisions 
and orders summarized below were 
issued with respect to appeals and 
applications for other relief filed with 
the Office of Hearings and Appeals of 
the Department of Energy. The following 
summary also contains a list of 
submissions that were dismissed by the 
Office of Hearings and Appeals. 


Appeal 
Surface Mining Research Library, 10/ 
29/90, LFA-0072 . 

Surface Mining Research Library 
(Surface Mining) filed an Appeal from a 
partial determination issued by the 
Director (Director) of Operations 
Division “A” (ODA) of the Office of 
Placement and Administration of the 
Office of Procurement, Assistance, and 
Program Management of the DOE. The 
Director of ODA made no decision on a 
portion of the request and withheld the 
other documents that Surface Mining 
requested in the Freedom of Information 
Act (the FOIA) request. In considering 
the Appeal, the DOE found that the 
justification for withholding the 
requested information was adequate 
under the FOIA. The other portion of the 
request was dismissed as moot. The 
Appeal was, therefore, dismissed in part 
and denied in part. 


Implementation of Special Refund 
Procedures 


Time Oil Company, 10/31/90, KEF-0129 

The DOE issued a Decision and Order 
implementing a plan for the distribution 
of $1,187,500, plus accrued interest, 
obtained by the DOE under the terms of 
a consent order entered into with Time 
Oil Company on December 13, 1982. The 
DOE determined that the consent order 
funds should be distributed to customers 
who purchased refined petroleum 
products from Time during the period 
from August 20, 1973 through January 27, 
1981. The specific information required 
in an Application for Refund is set forth 
in the Decision and Order. All claims 
must be postmarked on or before April 
1, 1991. 


Refund Applications 


Atlantic Richfield Co. The Sico Co., 10/ 
31/90, RF304-7689, RF305-7690, 
RF304-7691 

The DOE issued a Decision and Order 
approving three Applications for Refund 
filed in the Atlantic Richfield Company 
special refund proceeding. The three 


applications were filed by affiliated 
firms and were granted one refund 
under a 40 percent mid-level 
presumption. The refund granted in this 
Decision totalled $29,692, including 
$8,671 in accrued interest. 


Bunge Corp., 11/1/90, RF272-20571, 
RD272-20571 


The DOE issued a Decision and Order 
denying an Application for Refund filed 
by Bunge Corporation (Bunge) in the 
subpart V crude oil special refund 
proceeding. Bunge had applied for and 
had been granted a refund from the Rail 
and Water Transporters Escrow and 
had thereby waived its right to a refund 
in the crude oil proceeding. The DOE 
also dismissed as moot a Motion for 
Discovery filed by a consortium of 
States and two Territories of the United 
States. 


Campbell Soup Co., 10/31/90, RF272- 
499, RD272-499 ; 


The Department of Energy (DOE) 
issued a Decision and Order denying 
Campbell Soup Company’s Application 
for Refund in the crude oil refund 
proceeding. Pepperidge Farm, Inc., a 
wholly owned subsidiary of Campbell 
Soup Company, had applied for and 
received a refund from the Stripper Well 
Surface Transporters Escrow Account. 
In so doing, Pepperidge Farm, Inc. 
waived Campbell's right to participate 
in the crude oil refund proceeding. As a 
result, Campbell's Application for 
Refund was denied. 


CPC International, Inc., 11/2/90, RF272- 
10163, RD272-10163 


The DOE issued a Decision and Order 
granting a refund from crude oil 
overcharge funds to CPC iniernational, 
Inc., based on its purchases of refined 
petroleum products during the period 
August 19, 1973 through January 27, 
1981. The applicant, a producer of baked 
goods and corn products, demonstrated 
the volume of its claim by using 
contemporaneous records and 
reasonable estimates. The applicant was 
an end-user of the products it claimed 
and was therefore presumed injured by 
the DOE. A group of States and 
Territories filed Objections to the 
application, contending that the firm 
was not injured because it was able to 
pass through to customers any 
overcharges it suffered.due to the 
elasticities of supply and demand that 
exist in any industry. The DOE found 
the States’ failed to submit any direct 
evidence to indicate that the applicant 
passed on increased fuel costs to its 
customers. Accordingly, the DOE 
granted CPC a refund of $148,432. The 
States also filed a Motion for Discovery 
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in connection with the application, 
which was denied for reasons discussed 
in earlier subpart V crude oil Decisions. 
See, e.g., Christian Haaland A/S, 17 
DOE § 85,439 (1988). 


Exxon Corp./j.D. Streett & Co., Inc., 10/ 
31/90, RF 307-9334 


The DOE issued a Decision and Order 
granting J.D. Streett & Co., Inc. a refund 
in the Exxon Corporation special refund 
proceeding. However, since Streett is 
the subject of a Remedial Order issued 
to it by the Office of Hearings and 
Appeals and presently pending on 
appeal, its refund shail not be 
distributed at this time. Instead, the 
Decision directs the DOE controller to 
deposit the refund in a separate escrow 
account until a resolution of the Streett 
enforcement proceeding. The sum of the 
refund granted in this Decision is $11,979 
($8,945 principal plus $3,034 interest). 


Jugolinija, 11/1/90, RF272-53783, 
RD272-53783 


Jugolinija (Jugo), a foreign flagship 
carrier, requested a refund in the 
subpart V crude oil proceeding. A group 
of twenty-eight States and Two 
Territories of the United States (the 
States) filed a consolidated objection. 
The Siates argue that Jugo should be 
denied a refund because: (1) As a matter 
of law. foreign firms were never 
intended to benefit from the price 
control program; and (2) as a matter of 
fact, Jugo was not injured as a result of 
crude oi! overcharges. Utilizing findings 
set forth in Christian Haeland A/S, 19 
DOE 4 85,191 (1989) the DOE rejected 
the States assertions and approved a 
refund of $42,126. In addition, the 
Motion for Discovery filed by the States 
was denied. 


Murphy Oi! Corp./Hendersonville Spur, 
10/31/90, RF309-1263 


The DOF issued a Decision and Order 
granting the Application for Refund of 
Hendersonville Spur in the Murphy Oil 
Corporation special refund proceeding. 
The owner of Hendersonville Spur 
closed the station and entered 
bankruptcy in 1982. He was discharged 
from bankruptcy later that year. Since 
the assets of the station’s owner are no 
longer bound to the bankruptcy estate, 
OHA determined that ke should receive 
the refund based on Hendersonville 
Spur’s purchases. The total volume 
approved in this Decision was 6,960,145 
gallons, and the total refund granted 
was $6.567 ($5,000 in principal and 
$1,567 in iréerest). 


Murphy Oil Corp./Severson Oil Co., 
Midsouth Oil Co., 10/31/90, RF309- 
396, RF309-935 
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The DOE issued a Decision and Order 
granting two applications for refund 
filed in the Murphy Oil Corporation 
special refund proceeding. The 
applicants had each purchased 
petroleum products directly from 
Murphy. The OHA determined, after 
examining the purchase and sale 
agreements, that the original owners had 
transferred the rights to refunds to the 
current owners. Accordingly, as both 
applicants’ allocable shares were less 
than $5,000, each was granted a refund 
equal to its full allocable share plus a 
proportionate share of the interest that 
has accrued on the Murphy escrow 
account. The total of the refunds granted 
in the Decision was $3,567 ($2,716 
principal plus $851 interest). 


Narraganseti Improvement Co., et ai., 
11/2/90, RF272-14609, et al. 


The DOE issued a Decision and Order 
concerning Applications for Refund filed 
on behalf of eight Applications in the 
subpart V crude vil special refund 
proceeding being disbursed by the DOE 
under 10 CFR part 205, subpart V. The 
DOE determined that the refund claims 
were meritorious and granted refunds of 
$70,438. The DOE also denied 
Objections filed by a consortium of 
States and Territories, finding that the 
industry-wide econometric data 
submitted by the consortium did not 
rebut the presumption that the Applicant 
was injured by the crude oil 
overcharges. 


Pennzoil Co./Louisiana, 10/30/90, 
RQ10-551 

The DOE issued a Decision and Order 
denying the second-stage refund 
application filed by the State of 
Louisiana in the Pennzoil Company 
special refund proceeding. Louisiana 
requested permission to spend $922,032 
in Pennzoil funds on a “Waste Wood to 
Heat/Electrical Demonstration Facility.” 
the facility would be installed in a 
Louisiana forest products company and 
would convert leftover wood peelings to 
energy. The DOE found that the 
proposal would not fulfill the purpose of 
demonstration projects, which is to 
introduce new, economically attractive 
technology to a wider audience. Wasite- 
to-energy technology is already well- 
known in Louisiana, and the State failed 
to demonstrate that its forest products 
companies, which presently enjoy 
access to inexpensive natural gas, 
would find the expensive technoiogy 
economically attractive. Accordingly. 
the State's application was denied. 


Shell Oil Co./Vegas Main Oil Co./ 
Westla Oil Co./Mars Oil Co.,; 10/ 
29/90, RF315-10065, RF315-5198, 


RF315-5208, RF315-5209, RF315- 
5210 


The DOE issued a Supplemental 
Order which corrected the refund 
granted to Vegas Main Oil Co. ina 
September 18, 1990, Decision and Order. 
Shell Oil Company/Mehran Pejooh et 
al., Case Nos. RF315-5071 et al. (Pejeoh) 
The claimant, whose applications were 
considered in this Decision and Order, 
submitted a total of six applications on 
behalf of different companies under the 
same ownership. The applicant had 
purchased several Shell products during 
the consent order period, is therefore 
presumed to have been injured by 
Shell's alleged overcharges, and is 
entitled to receive a principal volumetric 
refund totalling $5,000 for its six 
applications. However, the applicant 
previously received refunds for two of 
the six applications. Inland Partners 
received a principal refund of $2,011 for 
Vegas-Main Oil Company (Case No. 
RF3i5—5212) and a principal refund of 
$3,392 for Westla Oil Co./Mars Oil Co. 
{Case No. RF351-5199). The total 
principal refund, $5,402, it received is 
greater than the $5,000 presumption 
allows. The Suppiemental Order 
therefore reduced the total refund 
granted to Vegas-Main Oil Company on 
September 18, 1990, to $2,085 ($1,608 in 
principal plus $477 in interest) to obtain 
a total principal refund of $5,000 for 
Vegas-Main Oil Co. and Westla Oil Co. 
In addition, the applicant's other four 
applications were granted (Case Nos. 
RF315-5198, RF315-5208, RF315—5209 
and RF315-5210), but no refund checks 
were issued because the total of the six 
applications would have exceeded the 
limit imposed by the $5,000 presumption 


Standard Oil Co. (Indiana)/Kansas 
Vickers Energy Corp./Kansas 
Coline Gasoline Corp./Kansas OKC 
Corp./Kansas, 10/31/90, RQ251- 
560, RQ1-561, RQ2-562, RQ13-563 

The Office of Hearings and Appeals 
issued a Decision and Order approving 
the second-stage refund application file 
by the State of Kansas in the Standard 

Oil Co. (Indiana), Vickers Energy Corp.., 

Coline Gasoline Corp. and OK€ Corp. 

special refund proceedings. Kansas 

requested permission to use $1,732,281 

($1,165,841 in principal $566,440 in 

interest) of its second stage monies to 

fund a program which would replace 119 

of the vehicles used at eight hospitals 

and institutions with 116 newer, energy 
efficient vehicles. The vans will provide 

a more economical and reliable 

transportation service to the hospitals’ 

residents and outpatients, as well as te 
the medical staffs, and some vehicles 
will be used for maintenance purposes 
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grounds work, administrative tasks and 
other services such as delivering 
laundry, medicine and food. The OHA 
found that, when-considered as part of 
the State’s overall oil overcharge 
restitution program, Kansas’ plan is 
sufficiently balanced to warrant 
approval. 


Texaco Inc./B. L. Womack Texaco 
Service, RF321-6545, B. L. Womack 
Texaco Service #2, RF321-6546, B. 
L. Womack Wholesale & Retail, 
RF321-8719, Womack Texaco 
Service, RF321-8720, B. L. Womack 
Service Station, 10/31/90, RF321- 
8721 

The DOE issued a Decision and Order 
concerning five Applications for Refund 
filed by B.L. Womack in Texaco Inc. 
special refund proceeding. Mr. Womack 
filed duplicate refund applications on 
behalf of two retail stations. In each of 
the duplicate filings, the applicant 
certified that he had filed only one 
refund application on behalf of each 
outlet in the Texaco proceeding. In view 
of the false certifications, the DOE 
determined that the applications should 
be denied. The DOE also determined 
that the duplicate filing on behalf of Mr. 

Womack’s consigneeship and wholesale 


operations should be dismissed because 
it was a photocopy which had not been 
re-signed by Mr. Womack. 


Totem Ocean Trailer Express, Inc., 11/ 
1/90, RF272-41453, RD272-41453 


The DOE issued a Decision and Order 
denying an Application for Refund filed 
by Totem Ocean Trailer Express, Inc. 
(Totem), in the subpart V crude oil 
special refund proceeding. The DOE's 
denial was based on the fact that a 
Totem affiliate had applied for and had 
been granted a refund from the Rail and 
Water Transporters Escrow and had, 
thereby, waived Totem’s right to a. 
refund in the crude oil proceeding. The 
DOE also dismissed as moot a Motion 
for Discovery filed by a consortium of 
States and two Territories of the United 
States. 


Waldorf Corp. Willamette Industries, 
Inc. Chesapeake Paperboard Co., 
10/30/90, RF272-5696, RD272-5696, 
RF272-6301, RD272-6301, RF272- 
6112, RD272-6112 


The Department of Energy issued a 
Decision and Order granting 
Applications for Refund filed by 
Waldorf Corporation, Willamette 
Industries, Inc. and Chesapeake 


Atlantic Richfield Company/Aaron’s ARCO Service Station et a/ 
Atlantic Richfield Company/Medford Township ef af..............s0000 


Atlantic Richfield Co./Victor Nasrawi ef a/................ 


Crawtord County Engineer's Office ef a/. 

Deimer B. Moss ef a/ 

Exxon Corporation/Emporium Servicenter ef a’ . 
Gulf Oil Corp./Bourland Gulf Distributor 

A.L. Johnson D/B/A Gulf Oil Products... 

Val J. Dauterive & Son, inc. 

Gulf Oil Corp./Canter Oil Company, inc. 

West Oil Company, Inc. 

Gulf Oil Corp./Dixie Gas & Oii Products, Inc. . 
Schmidt Oil Products, Inc. 

Gulf Oil Corp./Gas-N-Save, A Joint Venture... 

Gulf Oil Corp./Hertz Corporation 

Gulf Oil Corp./Huber Oil Co., Inc. 

Wallace Ottmers-Guif 

Guif Oil Corp./Thomas Petroleum 

Gulf Oil Corp./Thompson’s General Service et al. 
Haroid Jacobson Shiping A/S 

Andreas Lemos, Limited 

Shell Oil Company/Avanti Management, Inc. ef a’. 


Shell Oii Co./Crown Oil & Wax Co. of Delaware ef a/.... 


Shell Oil Co./Dow Chemical Company 


Shel. On Co. cteonn-Ecammmis Parirvaclla: OR COs, 0G. wii. ccs scccesicescescssrecodbcsocessegesice daselnspseahdsbievensss visas cusdscradesdescstoteeses Secesesecsedacsuaszeoiusiepeeered RF315-6080, 


SHOR OU: Coo. SIMRAN Tee OW Ce iii sn csatssctsscnsecssccessnsstiecdsecsvubcecontcansobssansctdesaesedsecbceusbequsdsesbtacésotubscnsssouseatscbnopeubetseseecanetensvenpecebsoseseaqnaneseesotess RF315-9286, 


Shall OF Comparty/ Ron's Stialt Sorvie 00x. <5.:55.4.05.0.0scsccsaseacsessacocsesovsnedsveonsasistuinbeepsesensesscsesoqocdvosupestssdanesesacaceconssssisseesasseosereqeccspeasomectesesevonsenm RF315-1106 


Shell Oii Company/Weaver Oil inc. ef a/ 
Stone Transport, Inc. ef a/ 
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Paperboard Company in the DO&’s 
subpart V crude oil proceeding. The 
DOE found that the applicants, who are 
manufacturers of paper and other forest 
products, were end-users of the refined 
petroleum products for which they _ 
sought refunds. The applicants were 
thus presumed to have been injured by 
alleged crude oil overcharges. A 
consortium of 30 states and 2 territories 
(the States) filed objections and Motions 
for Discovery with respect to these 
applications. In their submissions, the 
States attempted to rebut the end-user 
presumption of injury. The DOE 
determined that the presumption was 
applicable to the applicants, and that 
Discovery was not warranted. The DOE 


. therefore concluded that refunds 


totalling $141,164 should be granted to 
the applicants. 


Refund Applications 


The Office of Hearings and Appeals 
issued the following Decisions and 
Orders concerning refund applications, 
which are not summarized. Copies of the 
full texts of the Decisions and Orders 
are available in the Public Reference 
Room of the Office of Hearings and 
Appeals. 


10/30/90 

11/1/90 

11/2/90 

10/30/90 

RF272-49134 10/29/90 

RF272-49323 

RF272-14510 

RF272-70003 
RF307-8891 
RF300-5889 
RF300-5891 
RF300-5984 
RF300-5895 
..| RF 300-5898 
RF300-8414 
RF300-8763 
RF300-8398 

RF300-10048 


10/31/90 
10/31/90 

11/1/90 
10/29/90 


10/31/90 
11/1/90 


10/30/90 
11/1/90 
10/29/90 


10/30/90 

oi 11/2/90 

RF272-53782 11/1/90 

RF272-53785 
RF315-5388 
RF315-5459 

RF315-10064 


10/30/90 
10/31/90 
10/31/90 
10/31/90 


RF315-7207, 

RF315-7471 

11/2/90 

»PRF315- 

9287 

10/30/90 

10/30/90 
11/1/90 


RF315-5276 
RF272-3407 
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Texaco inc./Marane Oli Co. of af... 
Texace inc./Terek Service of al... 
Texaco inc./William J. Perret... 
Atvernon Way Fexaco —......-............ 


Vernen Brown 
Young’s Gulf Service .aeeensscissseseseee 


Copies of the full text of these 
decisions and orders are available in the 
Public Reference Room of the Office of 
Hearings and Appeals, room 1E-234, 
Forrestal Building, 1000 independence 
Avenue, SW., Washington, DC 20585, 
Monday through Friday, between the 
hours of 1 p.m. and 5 p.m., except 
federal holidays. They are also available 
in Energy Management: Federal Energy 
Guidelines, a commercially published 
loose leaf reporter system. 


Dated: December 19, 1999. 
George B. Breznay, 
Director, Office of Hearings and Appeals. 
~ [FR Doc. 90-30475 Filed 12+27--90; 8:45 am] 
BILLING CODE 6450-01-48 


ENVIRONMENTAL PROTECTION 
AGENCY 


[ER-FRL-3894-7] 


Environmental impact Statements and 
Regulations; Availability of EPA 
Comments 


Availability of EPA comments 
prepared December 10, 1999 Through 
December 14, 1990 pursuant to the 
Environmental Review Process (ERP), 
under section 309 of the Clean Air Act 
and section 102(2)(c) of the National 
Environmental Policy Act-as amended. 
Requests for copies of EPA comments 
can be directed to the Office of Federal 
Activities at (202) 382-5076. 

An explanation ofthe ratings assigned 
to draft environmental impact 
statements {EISs} was published in the — 


Federal Register dated April 13, 1990 (55 
FR 13949). 


Final EISs 


ERP No. F-GSA-C81014-NY, Foley 
Square Federal Courthouse and 
Federal/Municipal Office Building 
Development, Construction, New York 
County, NY. 

Summary: EPA believes that the 
project could potentially result in air 
quality impacts. EPA has requested that 
the project's air quality impacts and 
measures to mitigate any predicted 
violations of the National Ambient Air 
Quality Standard for carbon monoxide 
be provided to EPA prior to project 
construction. 


Regulations 


ERP No.. R-CQE-A3I5153-00, 33 CFR 
part-325; Proposal to Amend Permit - 
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Regulations for Controlling Certain 
Activities in Waters of the United States 
(55 FR 41354). 

Summary: EPA found the proposed 
fees reasonable, but is concerned that 
the proposed fees may discourage the 
public from requesting wetlands 
jurisdictional delineations and applying 
for permits. In such a scenario, an 
increase in illegal discharges may result. 
Therefore, EPA encourages the COE to 
consider additional resources to 
augment its enforcement capabilities 
under its regulatory program. 


Dated: December 21, 1990. 
Richard E. Sanderson, 
Director, Office of Federal Activities. 
{FR Doc. 90-30459 Filed 12-27-90; 8:45 am] 
BILLING CODE 6560-50-M 


[ER-FRL-3894-6] 


Environmental Impact Statements; 
Availability 


Responsible Agency: Office of Federal 
Activities. General Information (202) 
382-5073 or (202) 382-5075. Availability 
of Environmental Impact Statements 
Filed December 16, 1990 Through 
December 20, 1990 Pursuant to 40 CFR 
1506.9. 


EIS No. 900463, Draft EIS, AFS, Mt, 
Harvey-Eightymile Project Area, 
Timber Sale and Road Construction, 
Implementation, Deerlodge National 
Forest, Silver King Roadless Area, 
Philipsburg Ranger District, Granite 
County, MT, Due: February 11, 1991, 
Contact: Tom Heintz (406) 859-3211 

EIS No. 900464, Draft EIS, AFS, CA, 
South Fork of the Kern River Wild and 
Scenic Rivers Study, Designation or 
Nondesignation, National Wild and 
Scenic Rivers System, Sequoia 
National Forest, Sierra Nevada 
Mountains, Kern County, CA, Due: 
February 11, 1991, Contact: Dale K 
Dague (619) 376-3781. 

EIS No. 900465, Final Supplement, FHW, 
TN, I-40/I-275 (formerly I-75) 
Interchange Connector Completion to 
Henley Street and the Western 
Avenue Viaduct Replacement, 
Additional Information, Funding and 
section 404 Permit, Knoxville and 
Know Counties, TN, Due: January 28, 
1991, Contact: Dennis C. Cook (615) 
736-5394. 

EIS No. 900466, Draft Supplement, EPA, 
LA, Atchafalaya River Bar Channel 
Ocean Dredged Material Disposal Site 
Designation, Updated Information, 
LA, Due: February 18, 1991, Contact: 
Norm Thomas (214) 655-2260. 

EIS No. 900467, Final Supplement, DOE, 
AZ, CO, IL, MI, NC, TN, TX, 
Superconducting Super Collider (SCS) 


Construction and Operation, Specific 
Design and Selected Site, Additional 
Information, Ellis County, TX, Due: 
January 28, 1991, Contact: Dave 
Huizenga (202) 586-4600. 

EIS No. 900468, Draft EIS, VAD, IL, 
Northeastern Illinois Area National 
Cemetery Development, Construction 
and Operation, Site Selection, Forth 
Sheridan, Grant Park, Cissna Park, 
Possible section 404 Permit, Lake, 
Kankakee and Iroquois Counties, IL, 
Due: February 11, 1991, Contact: 
Robert J. Frazier, Jr. (202) 233-7085. 

EIS No. 900469, Draft Supplement, NPS, 
-AZ, Grand Canyon National Park, 
North Rim Visitor Facilities, 
Development, Implementation, 
Coconino County, AZ, Due: March 29, 
1991, Contact: John Davis (602) 638- 
7700. 

EIS No. 900470, Final EIS, BLM, UT, 
Utah Statewide Wilderness Study 
Areas, Wilderness Recommendations, 
Designation or Nondesignation, West 
Central Region (11 WSA’s), South- 
West Region (30 WSA's), South- 
Central Region (10 WSA’s), South- 
East Region (16 WSA's) and East- 
Central Region (16 WSA's) Several 
Counties, UT, Due: January 28, 1991, 
Contact: Dr. Gregory F. Thayn (801) 
539-4063. 

EIS No. 900471, Draft EIS, AFS, CA, 
Camp Litte Green Valley Renovation, 
Expansion and Operation Plan 
Approval, San Bernardino National 
Forest, San Bernardino County, CA, 
Due: February 19, 1991, Contact: Gail 
VanDer Bie (714) 383-5588. 

EIS No. 900472, Draft EIS, IBR, CA, Lake 
Cachuma Enlargement and Bradbury 
Dam Safety Modifications, 
Implementation, section 404 Permit, 
Santa Barbara County, CA, Due: 
February 25, 1991, Contact: John 
Brooks (916) 978-5049. 


Amended Notices 


EIS No. 900342, Draft EIS, COE, CA, Port 
of Long Beach and Los Angeles Phase 
I 2020 Plan, Channel Improvements 
and Landfill Development, 
Implementation, Los Angeles County, 
CA, Due: March 30, 1991, Contact: 
John Bellinger (202) 272-0166. 
Published FR 9-21-90—Review period 
reopened and extended. 

EIS No. 900401, Draft EIS, FAA, TX, 
Dallas/Fort Worth International 
Airport, Construction and Operation, 
Runway 16/34 East and Runway 16/34 
West, Airport Layout Plan, Approval 
and Funding, Cities of Dallas and Fort 
Worth, TX, Due: January 14, 1991, 
Contact: Ms. Mo Keane (817) 624— 
5610. Published FR—11-02-90— 
Review period reopened and 
extended. 


Dated: December 24, 1990. 
Richard E. Sanderson, 
Director, Office of Federal Activities. 
[FR Doc. 90-30460 Filed 12-27-90; 8:45 am| 
BILLING CODE 6560-50-M 


[OPTS-62099; FRL-3847-3] 


Availability of Applications for 1991 
Award Cycle of the Asbestos School 
Hazard Abatement Act 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


summary: EPA is announcing the 
availability of applications for the 1991 
award cycle of the Asbestos School 
Hazard Abatement Act of 1990 program. 
The program was established to offer 
financial assistance to financially needy 
schools so that they may abate asbestos 
materials which pose a serious health 
hazard to building occupants. 
Assistance is offered in the form of 
loans and/or grants and is available for 
public and non-profit private elementary 
and secondary schools. 


DATES: All completed applications must 
be submitted by Local Education 
Agencies (LEAs) to State ASHAA 
Designees by January 22, 1991, and by 
the States to EPA by February 4, 1991, to 
be considered for FY 91 funding awards. 


ADDRESSES: For obtaining an 
application package written request 
should be sent to: EPA ASHAA 
Coordination Center, c/o ATLIS Federal 
Services, Inc.; 6011 Executive Blvd., 
Rockville, MD 20652. 


FOR FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Director, 
Environmental Assistance Division (TS- 
799), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-545, 401 M St., SW., Washington, DC 
20460, Toll free: 800-835-6700, TDD: 
(202) 554-0551. 


SUPPLEMENTARY INFORMATION: In 1990 
Congress reauthorized the Asbestos 
School Hazard Abatement Act 
(ASHAA) to offer financial assistance to 
financially needy schools so that they 
may abate asbestos materials which 
pose a serious health hazard to building 
occupants. Assistance is offered in the 
form of loans and/or grants and is 
available for public and non-profit 
private elementary and secondary 
schools. Since 1985, over $245 million 
has been offered to Local Education 
Agencies (LEAs) for 2,400 abatement 
projects. 4 

In November, Congress appropriated 
$51.5 million for the 1991 asbestos in 
schools program. Congress intended that 





33348 


Federal funds under the ASHAA loan 
and grant program to be directed to 
school districts which have both the 
most serious asbestos hazards and the 
greatest financial need. To apply for 
these funds a school district must submit 
a 1991 ASHAA application in 
accordance with the following schedule: 
(1) LEAs must submit applications to 
State ASHAA Designees by January 22, 
1991, end {2) States must submit 
applications to EPA by February 4, 1991. 

An application package for the 1991 
award cycle may be obtained through 
the ASHAA Coordination Center by 
calling the toll free line: 1-800-462-6706 
or by making a written request to the 
EPA ASHAA Coordination Center at the 
address listed under the “ADDRESSES” 
unit. The package includes a policy 
statement explaining the selection 
process, an application containing 
detailed instructions for applying for 
funds, and the addresses of the State 
ASHAA Designees to whom LEAs 
should submit their applications. EPA 
will announce 1991 award recipients 
before the end of April 1931. 


Dated: December 21, 1990. 
Joseph A. Carra, 
Acting Director, Office of Toxic Substances. 


[FR Doc. 90-30478 Filed 12-27-90; 8:45 am] 
BILLING CODE 6560-50-F 


[FRL-3894-2] 


ere eetne 
Assistant Administrator for Water; 
Open Meeting 


Under section (1)(a}{2} of Public Law 
92-423, “The Federal Advisory 
Committee Act,” notice is hereby given 
that a meeting of the Management 
Advisory Group (MAG) to the Assistant 
Administrator for Water will be held at 
1 p.m. January 17, 1991 and at 8:30 a.m. 
January 18, 1991 at the Meridian House 
International, 1630 Crescent Place NW., 
Washington, DC. 

The purpose of this meeting will be to 
seek the MAG's advice and comments 
on issues pertaining to water quality 
end water resource protection. The 
agenda includes discussion of the goals 
and procedures of the MAG, and 
overview of EPA and Office of Water 
activities on pollution prevention, and 
discussion of how to best fashion 
ecol protection programs, and 
address the problems of combined 
sewer overflows and nonpoint sources. 

The meeting will be open to the 
public. The MAG the 
hearing of outside statements and will 
allocate a portion of its meeting time for 
public participation. Oral statements 
will be limited to ten minutes. It is 


preferred that there be one presenter for 
each statement. Any outside parties 
interested in presenting an oral 
statement should petition the MAG by 
telephone at (202) 382-5818. The petition 
should include the topic of the proposed 
statement and the petitioner's telephone 
number and should be received by the 
MAG before January 14, 1981. 

Any person who wishes to file a 
written statement can do so before or 
after a MAG meeting. Written 
statements received prior to the meeting 
will be distributed to the members 
before any final discussion or vote is 
completed. Statements received after a 
meeting will become part of the 
permanent meeting file and will be 
forwarded to the MAG members for 
their information. 

Any member of the public wishing to 
attend the MAG meeting, present an 
oral statement, or submit a written 
statement, should contact Ms. Elizabeth 
Jester, Designated Federal Official, US. 
Environmental Protection Agency, 
Office of the Assistant Administrator, 
401 M Street SW., WH-556, Washington, 
DC 20460, or at (202) 382-5818. 

Dated: December 19, 1990. 

Jemes Horne, 

Director, Water Policy Office. 

[FR Dac. 90-30300 Filed 12-27-90; 8:45 am} 
BILLING CODE 6560-50-M 


Science Advisory Board Executive 
Te ee 


Under Public Law 92-463, notice is 
hereby given that the Executive 
Committee of the Science Advisory 
Board will hold a public meeting on 
January 17 from 8:30 a.m. to 5 p.m. and 
January 18 from 8:30 a.m. to 12 noon. 
The meeting will be held at the U.S. 
Environmental Protection Agency, 401 M 
Street SW., Washington, DC in the 
Administrator's Conference room 1103 
West Tower. 

The Executive Committee will review 
reports from the Standing Committees of 
the Ssience Advisory Board. Agenda 
topics will include reports on SAB 
Committee activities and plans, a draft 
Vision Statement for the Board, a report 
from the Ad Hoc Membership 
Committee, briefings on the Clean Air 
Act Amendments and the National 
Advisory Council on Environmental 
Policy and Technology, and a discussion 
of the impact of SAB reports on Agency 
actions. A draft final agenda will be 
available during the week of January 14. 

The meeting is open to the public. Any 
member of the public wishing to attend 
or submit written comments should 
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notify Joanna Foellmer or Dr. Donald G. 
Barnes, Staff Director, Science Advisory 
Board, at 202-382-4126, one week prior 
to the meeting date. 


Dated: December 19, 1990. 
Donald G. Barnes, 
Staff Director, Science Advisory Board. 
[FR Doc. 90-30301 Filed 12-27-90; 8:45 am] 
BILLING CODE 65S0-50-¥ 


[OPTS-44560; FRL 3845-2] 


TSCA Chemical Testing; Receipt of 
Test Data 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces the 
receipt of test data on m- 
phenylenediamine (m-pda) (CAS 
No.106-45-2)}, o-phenylenediamine {o- 
pda) (CAS No.95-54-5), and p- 
phenylenediamine (p-pda) (CAS No. 
106-50-3) and isopropanol (CAS No. 67- 
63-0) submitted pursuant to a final test 
rule. Data were also submitted on 4- 
nonylphenol, branched (CAS No. 84852- 
15-3) pursuant to a testing consent 
order. All data were submitted under 
the Toxic Substances Control Act 
(TSCA). Publication of this notice is in 
compliance with section 4{d) of TSCA. 
FOR FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Director, 
Environmental Assistance Division {TS- 
799), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-543B, 401 M St., SW., Washington, DC 
20460, (202) 554-1404, TDD (202) 554~- 
0551. 

SUPPLEMENTARY INFORMATION: Section 
4(d) of TSCA requires EPA to publish a 
notice in the Federal Register reporting 
the receipt of test data submitted 
pursuant to test rules promulgated under 
section 4(a) within 15 days after it is 
received. Under 40 CFR 790.60, all TSCA 
section 4 consent orders must contain a 
statement that results of testing 
conducted pursuant to these testing 
consent orders will be announced to the 
public in accordance with section 4{(d). 


I. Test Data Submissions 


Test data for m-pda, o-pda and p-pda 
were submitted by Du Pont Chemicals 
pursuant to a test rule at 40 CFR 
799.3300. They were received by EPA on 
November 29, 1990. The submissions 
describe the indirect photolysis 
screening tests for o-pda, m-pda and p- 
pda. Chemical fate testing is required by 
this test rule. This chemical is used in 
aramid fibers, rubber and plastic 
antioxidants, photographic chemicals, 
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dye intermediates, corrosion inhibitors 
and pesticides. 

Test data for isopropanol were 
submitted by the Chemical 
Manufacturers Association Isopropanol 
Panel pursuant to a test rule at 
§ 799.2325. They were received by EPA 
on December 4, 1990. The submissions 
describe the developmental toxicity 
evaluation of isopropanol administered 
by gavage to New Zealand white rabbits 
and Sprague-Dawley rats. 
Developmental toxicity testing is 
required by this test rule. This chemical 
is used as a solvent in consumer 
products and industrial products and 
procedures. 

Test data for 4-nonylphenol, branched 
were submitted by Chemical 
Manufacturers Association pursuant to 
a consent order at 40 CFR 799.5000. They 
were received by EPA on November 20, 
1990. The submissions describe: (1) The 
acute flow through toxicity to the 
sheepshead minnow, cyprinodon 
variegatus, and the mysid, mysidopsis 
bahia; (2) the acute static toxicity to the 
freshwater alga, selenastrum 
capricornutum, and the marine alga, 
skeletonema costatum. Environmental 
effects testing is required by this 
consent order. This chemical is used as 
an intermediate in the production of 
nonionic ethoxylated surfactants; as a 
reactive intermediate in lube additives 
formaldehyde resins, polymeric 
stabilizers and epoxy resins; and in the 
manufacture of phosphate antioxidant, 
oil additives, synthetic lubricants and 
corrosion inhibitors. 

EPA has initiated its review and 
evaluation process for these data 
submissions. At this time, the Agency is 
unable to provide any determination as 
to the completeness of the submissions. 


II. Public Record 


EPA has established a public record 
for this TSCA section 4{d) receipt of 
data notice (docket number OPTS- 
44560). This record includes copies of all 
studies reported in this notice. The 
record is available for inspection from 8 
a.m. to 12 noon, and 1 p.m. to 4 p.m., 
Monday through Friday, except legal 
holidays, in the TSCA Public Docket 
Office, Rm. NE-G004, 401 M St., SW., 
Washington, DC 20460. 


Authority: 15 U.S.C. 2603. 
Dated: December 14, 1990. 
Charles M. Auer, 


Director, Existing Chemical Assessment 
Division, Office of Toxic Substances. 


[FR Doc. 90-30479 Filed 12-27-90; 8:45 am] 
BILLING CODE 6560-50-F 


[FRL-3894-5] 


Public Water System Supervision 
Program Revision for the State of Utah 


AGENCY: Environmental Protection 
Agency (EPA). 


ACTION: Notice. 


SUMMARY: Public notice is hereby given 
in accordance with the provisions of 
section 1413 of the Safe Drinking Water 
Act as amended, 42 U.S.C. 300f et seq., 
and 40 CFR 142.10, the National Primary 
Drinking Water Regulations, that the 
State of Utah has revised its approved 
Public Water System Supervision 
(PWSS) Primacy Program. Utah has 
developed drinking water regulations for 
eight volatile organic chemicals that 
correspond to the National Primary 
Drinking Water Regulations for eight 
volatile organic chemicals promulgated 
by EPA on July 8, 1987 (42 FR 25690). 
EPA has determined that this State 
program revision is no less stringent 
than the corresponding federal 
regulations and has approved this State 
program revision. This determination 
shall become effective January 28, 1991 
and was based upon a thorough 
evaluation of Utah’s PWSS program 
which has met the requirements stated 
in 40 CFR 142.10. 


Utah’s PWSS program, as presented 
and evaluated, has indicated that it is 
fuily capable of carrying out all of the 
areas required to achieve primary 
enforcement capability. 

Any interested parties are invited to 
submit written comments on this 
determination, and may request a public 
hearing on or before January 28, 1991. If 
a public hearing is requested and 
granted, this determination shall not 
become effective until such time 
following the hearing that the Regional 
Administrator issues an order affirming 
or rescinding this action. 

Requests for a public hearing should 
be addressed to: James J. Scherer, 
Regional Administrator, U.S. 


“ Environmental Protection Agency, 


Region VIII, 999 18th Street, Suite 500, 
Denver, CO 80202-2405. 

Fricolous or insubstantial requests for 
a hearing may be denied by the Regional 
Administrator. However, if a substantial 
request is made within thirty (30) days 
after this notice, a public hearing will be 
held. 


Any request for a public hearing shall 
include the following (1) the name, 
address, and telephone number of the 
individual organization, or other entity 
requesting a hearing; (2) a brief 
statement of the requesting person's 


interest in the Regional Administrator's 
determination and of information that 
the requesting person intends to submit 
at such hearing; and (3) the signature of 
the individual making the requests, or, if 
the request is made on behalf of an 
organization or other entity, the 
signature of the responsible official of 
the organization or other entity. 

Notice of any hearing shall be given 
not less than fifteen (15) days prior to 
the time scheduled for the hearing. Such 
notice will be made by the Regional 
Administrator in the Federal Register 
and in newspapers of general circulation 
in the State of Utah. A notice will also 
be sent to the person(s) requesting the 
hearing as well as to the State of Utah. 
The hearing notice will inciuae a 
statement of purpose, information 
regarding time and location, and the 
address and telephone number where 
interested persons may obtain further 
information. The Regional Administrator 
will issue an order affirming or 
rescinding his determination upon 
review of the hearing record. Should the 
determination be affirmed, it will 
become effective as of the date of the 
order. 

Should not timely and appropriate 
request for a hearing be received, and 
the Regional Administrator does not 
elect to hold a hearing on his own 
motion, this determination shall become 
effective on January 28, 1991. 

Please bring this notice to the 
attention of any persons known by you 
to have an interest in this determination. 


ADDRESSES: All documents relating to 
this determination are available for 
inspection at the following locations: 
U.S. EPA Region VIII Regional Library, 
999 18th Street, Denver, Colorado 80202- 
2405, between the hours of 10 a.m. and 4 
p.m (MST), Mon-Fri. and the UT 
Department of Health, Bureau of- 
Drinking Water and Sanitation, Salt 
Lake City, UT 84116, [801-538-6159] 
between the hours of 8 a.m. and 5 p.m. 
(MST), Mon-Fri. 

FOR FURTHER INFORMATION CONTACT: 
Bob Clement, EPA Region VIII, Public 
Water Supply Program Section (8WM-— 
DW) at the Denver address given above, 
telephone (303) 293-1417, (FTS) 330- 
1417. 


" Dated: December 20, 1990. 

Jack McGraw, 

Acting Regional Administrator, EPA, Region 
VIII. 

[FR Doc. 90-30461 Filed 12-27-90; 8:45 am] 
BILLING CODE 6560-50-M 





FEDERAL COMMUNICATIONS 
COMMISSION 


[DA 90-1854] 


Advisory Committee on Advanced 
Television Service implementation 
Subcommittee Meeting 


December 21,1990. . 

A meeting of the Implementation 
Subcommittee of the Advisory 
Committee on Advanced Television 
Service will be held on: January 31, 1991, 
10 a.m. Commission Meeting Room 
{room 856), 1919 M Street, NW., 
Washington, DC. 

The agenda for the meeting will 
consist of: 

1. Introduction 
2. Minutes of Last Meeting 
3. Report of Working Party 1 Policy and 

Regulation 
4. Report of Working Party 2 Transition 

Scenarios 
5. General Discussion 
6. Other Business 
7. Date and Location of Next Meeting 
8. Adjournment 


All interested persons are invited to 
attend. Those interested also may 
submit written statements at the 
meeting. Oral statements and discussion 
will be permitted under the direction of 
the Implementation Subcommittee 
Chairman. 

Any questions regarding this meeting 
should be directed to Dr. James J. Tietjen 
at (609) 734-2237 or David R. Siddall at 
(202) 632-7792. 


Federal Communications Commission. 
Donna R. Searcy, 

Secretary. 

[FR Doc. $0-30400 Filed 12-27-90; 8:45 am] 
BILLING CODE 6712-01- 


FEDERAL MARITIME COMMISSION 
Agreemenit(s) Filed 


The Federal Maritime Commission 
hereby gives notice of the filing of the 
following agreement(s) pursuant to 
section 5 of the Shipping Act of 1984. 

Interested parties may inspect and 
obtain a copy of each agreement at the 
Washington, DC Office of the Federal 
Maritime Commission, 1100 L Street, 
NW., room 10325. Interested parties may 
submit comments on each agreement to 
the Secretary, Federa! Maritime 
Commission, Washington, DC 20573, 
within 10 days after the date of the 
Federal Register in which this notice 
appears. The requirements for 
comments are found in § 572.603 of title 
46 of the Code of Federal Regulations. 
Interested persons should consult this 
section before communicating with the 


Commission regarding a pending 
agreement. 

Agreement No.: 217~011295-001. 

Title: Star/Gearbulk Reciprocal Space 
Charter Agreement. 

Parties: Star Shipping A/S, Gearbulk 
Ltd. 

Synopsis: The proposed amendment 
would modify the space charter 
provisions where one party wishes to 
utilize space on the other for the 
carriage of commodities which are 
exempt from FMC tariff and service 
contract filing requirements and which 
are moving under a contract of 
affreightment between a shipper and the 
chartering party. 


Dated: December 21, 1990. 

By Order of the Federal Maritime 
Commission. 
Joseph C. Polking, 
Secretary. 
[FR Doc. 90-30393 Filed 12-27-90; 8:45 am] 
BILLING CODE 6730-01-M 


FEDERAL RESERVE SYSTEM 


Agency Forms under Review 
December 20, 1990. 


Background 


On June 15, 1984, the Office of 
Management and Budget (OMB) 
delegated to the Board of Governors of 
the Federal Reserve System (Board) its 
approval authority under the Paperwork 
Reduction Act of 1980, as per 5 CFR 
1320.9, “to approve of and assign OMB 
control numbers to collection of 
information requests and requirements 
conducted or sponsored by the Board 
under conditions set forth in 5 CFR 
1320.9." Board-approved collections of 
information will be incorporated into the 
official OMB inventory of currently 
approved collections of information. A 
copy of the SF 83 and supporting 
statement and the approved collection 
of information instrument{s) will be 
placed into OMB’s public docket files. 
The following forms, which are being 
handled under this delegated authority, 
have received initial Board approval 
and are hereby published for comment. 
At the end of the comment period, the 
proposed information collection, along 
with an analysis of comments and 
recommendations received, will be 
submitted to the Board for final 
approval under OMB delegated 
authority. 

DATES: Comments must be submitted on 
or before January 11, 1991. 

ADDRESSES: Comment, which should 
refer to the OMB Docket number (or 
Agency form number in the case of a 
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new information collection that has not 
yet been assigned an OMB number), 
should be addressed to Mr. William W. 
Wiles, Secretary, Board of Governors of 
the Federal Reserve System, 20th and C 
Streets, NW., Washington, DC 20551, or 
delivered to room B-2223 between 8:45 
a.m. and 5:15 p.m. Comments'received 
may be inspected in room B-1122 
between 8:45 a.m. and 5:15 p.m., except 
as provided in § 261.8(a) of the Board’s 
Rules Regarding Availability of 
Information, 12 CFR 261.8(a). 

A copy of the comments may also be 
submitted to the OMB desk officer for 
the Board: Gary Waxman, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, New 
Executive Office Building, room 3208, 
Washington, DC 20503. 

FOR FURTHER INFORMATION CONTACT: 
A copy of the proposed form, the request 
for clearance (SF 83), supporting 
statement, instructions, and other 
documents that will be placed into 
OMB’s public docket files once 
approved may be requested from the 
agency clearance officer, whose name 
appears below. Federal Reserve Board 
Clearance Officer—Frederick J. 
Schroeder—Division of Research and 
Statistics, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551 (202-452-3829). 


Proposal To Approve Under OMB 
Delegated Authority the Extension with 
Revision (or the Implementation) of the 
following report(s) 


1. Report title: Report of Condition for 
Edge and Agreement Corporations. 

Agency form number: FR 2886b. 

OMB Docket number: 7100-0086. 

Frequency: Quarterly or annually. 

Reporters:.Edge and Agreement 
corporations. 

Annual reporting hours: 6,844 hours. 

Estimated average hours per 
response: ranges from 0.2 to 6.3, 
depending on type of reporter and the 
number of schedules to be completed. 

Number of respondenis: 158 banking 
corporations. 35 investment 
corporations. Small businesses are not 
affected. 

General description of report: This 
report collects balance sheet and 
income data from Edge and Agreement 
corporations. The data are used to 
supplement examination reports and 
support the applications process, to 
monitor aggregate institutional trends, 
and to measure the effect of and 
compliance with the Board’s Regulation 
K. The proposed revisions consist of an 
increase in the reporting frequency of 
the income schedule, for both banking 
and investment Edge corporations, from 
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annually to quarterly and a requirement 
that investment Edge corporations 
submit a quarterly balance sheet. In 
addition, it is proposed that foreign 
branches of investment corporations 
submit reports semi-annually rather 
than annually. Further, it is proposed 
that one item be added to schedule F to 
provide a breakdown of noninterest 
income from affiliates into that provided 
by subsidiaries and by all other sources. 
Certain minor wording changes will also 
be made to maintain consistency with 
the commercial bank Report of 
Condition. The proposed increased 
frequency will strengthen the Federal 
Reserve's ability to monitor these 
corporations, whose deposits are 
uninsured and which are ineligible to 
borrow from the discount window, for 
safety and soundness. The proposed 
additional item would improve the 
Federal Reserve's information on 
profitability of affiliates. 

This report is required and authorized 
by law (12 U.S.C. 602 and 625). Certain 
respondent data are given confidential 
treatment (5 U.S.C. § 552(b)(4)). 

Board of Governors of the Federal Reserve 
System, December 20, 1990. 

William W. Wiles, 

Secretary of the Board. 

[FR Doc. 90-30404 Filed 12-27-90; 8:45 am] 
BILLING CODE 6210-01-m 


Agency Forms Under Review 
December 20, 1990. 
Background 


On June 15, 1984, the Office of 
Management and Budget (OMB) 
delegated to the Board of Governors of 
the Federal Reserve System (Board) its 
approval authority under the Paperwork 
Reduction Act of 1980, as per 5 CFR 
1320.9, “to approve of and assign OMB 
control numbers to collection of 
information requests and requirements 
conducted or sponsored by the Board 
under conditions set forth in 5 CFR 
1320.9." Board-approved collections of 
information will be incorporated into the 
official OMB inventory of currently 
approved collections of information. A 
copy of the SF 83 and supporting 
statement and the approved collection 
of information instrument(s) will be 
placed into OMB’s public docket files. 
The following forms, which are being 
handied under this delegated authority, 
have received initial Board approval 
and are hereby published for comment. 
At the end of the comment period, the 
proposed information collection, along 
with an analysis of comments and 
recommendations received, will be 
submitted to the Board for final 


approval under OMB delegated 
authority. 


DATES: Comments must be submitted on 
or before January 11, 1991. 


ADDRESSES: Comments, which should 
refer to the OMB Docket number (or 
Agency form number in the case of a 
new information collection that has not 
yet been assigned an OMB number), 
should be addressed to Mr. William W. 
Wiles, Secretary, Board of Governors of 
the Federal Reserve System, 20th and C 
Streets, NW., Washington, DC 20551, or 
delivered to room B-2223 between 8:45 
a.m. and 5:15 p.m. Comments received 
may be inspected in room B-1122 
between 8:45 a.m. and 5:15 p.m., except 
as provided in § 261.8{a) of the Board's 
Rules Regarding Availability of 
Information, 12 CFR 261.8(a). 

A copy of the comments may also be 
submitted to the OMB desk officer for 
the Board: Gary Waxman, Office of 
Information and Regulatory Affairs, . 
Office of Management and Budget, New 
Executive Office Building, Room 3208, 
Washington, DC 20503. 


FOR FURTHER INFORMATION CONTACT: 
A copy of the proposed form, the request 
for clearance (SF 83), supporting 
statement, instructions, and other 
documents that will be placed into 
OMB!'s public docket files once 
approved may be requested from the 
agency clearance officer, whose name 
appears below. Federal Reserve Board 
Clearance Officer—Frederick J. 
Schroeder—Division of Research and 
Statistics, Board of Governors of the 
Federal Reserve System, Washington, 
DC 20551 (202-452-3829). 


Proposal To Approve Under OMB 
Delegated Authority the Extension, 
Without Revision, of the Following 
Reports 


1. Report title: Domestic Branch 
Application 

Agency form number: FR 4001. 

OMB Docket number: 7100-0097 

Frequency: On occasion. 

Reporters: State member banks. 

Annual reporting hours: 430. 

Estimated average hours per 
response: 1.0. 

Number of respondents: 430. Small 
businesses are affected. 

General description of report: This 
information collection is mandatory (12 
U.S.C. 321) and is not given confidential 
treatment. 

Whenever a state member bank 
wishes to establish a domestic branch, it 
must receive the approval of the Federal 
Reserve by filing a domestics branch 
application, which is in the form of a 
letter addressed to the appropriate 
Federal Reserve Bank 


2. Report title: Investment in Bank 
Premises Application. 

Agency form number: FR 4014. 

OMB Docket number: 7100-0139 

Frequency: On occasion. 

Reporters: State member banks. 

Annual reporting hours: 70. 

Estimated average hours per 
response: 0.5. 

Number of respondents: 140. Small 
businesses are affected. 

General description of report: This 
information collection is mandatory (12 
U.S.C. 371d) and is not given 
confidential treatment. 

Whenever a new investment in bank 


‘ premises by a state member bank 


causes that bank’s total dollar 
investment in bank premises to exceed 
100 percent of the bank's capital stock 
account, the bank is required to send an 
application to the appropriate Reserve 
Bank requesting permission from the 
Federal Reserve to proceed. 

3.Report title: Notice of Proposed 
Stock Redemption. 

Agency form number: 4008. 

OMB Docket number: 7100-0131. 

Frequency: On occasion. 

Reporters: Bank holding companies. 

Annual reporting hours: 1,860. 

Estimated average hours per 
response: 15.5. 

Number of respondents: 120. Small 
businesses are affected. 

General description of report: This 
information collection is mandatory (12 
U.S.C. 1844) and is given confidential 
treatment [5 U.S.C. 552(b) (4), (6), and 
(8)}. 

The filing of this notice is required of 
a bank holding company proposing to 
purchase or redeem its shares when the 
gross consideration to be paid for such 
purchase or redemption is equal to 10 
percent or more of the company's 
consolidated net worth over any 12- 
month period. 


Proposal To Approve Under OMB 
Delegated Authority the Extension, with 
Revision, of the Following Reports: 


1. Report title: Application for Prior 
Approval to Become a Bank Holding 
Company. 

Agency form number: FR Y-1. 

OMB Docket number: 7100-0119. 

Frequency: Event-generated. 

Reporters: Corporations seeking to 
become bank holding companies. 

Annual reporting hours: 16,393. 

Estimated average hours per 
response: 48.5. 

Number of respondents: 338. Small 
businesses are affected. 

General description of report: This 
application provides systematic data on 
the structure of the proposal on the 
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formation of a bank holding company to 
acquire one or more banks, on the 
financiai condition of the applicant, and 
on the competitive and convenience 
factors. The information is necessary to 
enable the Federal Reserve to fulfill its 
responsibilities under the Bank Holding 
Company Act. The proposed revisions 
request information based on risk-based 
capital guidelines, reflecting revisions 
made in the Board's capital guidelines, 
and clarify language in the form and 
instructions. 

This report is requiréd in order to 
engage in the activity and is authorized 
by law (12 U.S.C. 1842 section 3{a)(1)). 
Individual respondent data are available 
to the public except any portions 
granted confidential! treatment at 
applicant request (15 U.S.C. 552(b}(4) 
and (8}). 

2. Report title: Application for Prior 
Approval To Become a Bank Holding 
Company by Any Company Organized 
Under the Laws of a Foreign Country 
and Seeking Initial Entry into the United 
States Through Acquisition of a U.S. 
Subsidiary Bank. 

Agency form number: FR Y-IF. 

OMB Docket number: 7100-0119. 

Frequency: Evert-generated. 

Reporters: Companies organized 
under the laws of a foreign country and 
proposing to become a U.S. bank 
holding company. 

Annual reporting hours: 462 hours. 

Estimated average hours per 
response: 77. 

Number of respondents: 6. Small 
businesses are affected. 

General description of report: This 
application provides systematic data on 
the structure of the proposal, on the 
financial condition of the applicant and 
its proposed subsidiary (ies), and on 
competition, and public convenience 
and needs. This information is required 
to enable the Federal Reserve to fulfill 
its responsibilities under the Bank 
Holding Company Act. The proposed 
revisions involve clarifications and item 
changes to conform the application to 
the FR Y-1 application filed by domestic 
bank holding companies {including 
preposed revisions to that application). 

This application is required and 
authorized by law (12 U.S.C. 1842 
section 3(a}{1)). Individual respondent 
information is available to the public 
except those portions granted 
confidential treatment at applicant 
request (5 U.S.C. 552(b}(4)). 

3. Report title: Application for Prior 
Approval for a Bank Holding Company 
to Acquire an Additional Bank or Bank 
Holding Company. : 

Agency form number: FR ¥-2. 

OMB Docket number: 7100-0171. 

Frequency: Event-generated. 


Reporters: Bank holding companies. 

Annual reporting hours: 22,337. 

Estimated average hours per 
response: Section 3: 59.0. Section 18(c): 
39.0. 

Number of respondents; Pursuant to 
Section 3: 331. Pursuant to Section 18{c): 
72. Small businesses are affected. 

General description of report: This 
report is an application for prior 
approval of the acauisition of direct or 
indirect ownership, control, or power to 
vote a certain percentage of the voting 
shares of a bank, and requests financial 
and managerial information on the 
applicant, and data on competition, 
public convenience and needs. The 
proposed revisions include the 
incorporation of the Bank Merger 
Application (FR 2070; OMB No. 7100- 
0045) requirements, the incorporation of 
risk-based capital guidelines, and the 
insertion of clarifying language in the 
form and instructions. The item 
requesting information on capital notes 
has been deleted. 

This report is required and is 
authorized by law (12 U.S.C. 1842 
section 3{a}(3)). Individual respondent 
data are available to the public except 
any portions which have been granted 
confidential treatment at applicant 
request (4 U.S.C. 552{b}(4) and (8). 

4. Report title: Application for Prior 
Approva! to Engage Directly or 
Iudirectly in Certain Nonbanking 
Activities. 

Agency form number: FR Y-4. 

OMB Docket number: 7100-0121. 

Frequency: Event-generated. 

Reporters: Bank holding companies. 

Annual reporting hours: 13,266. 

Estimated average hours per 
response: Application: 59.0 
Notifications: 1.5. 

Number of respondents: Applications 
219. Notifications: 230. Small businesses 
are affected. 

‘General description of report: This 
form is completed by a bank holding 
company seeking prior approval to 
acquire or retain the assets or shares of 
a nonbank company. The proposed 
revisions request more infozination on 
debt instruments and intangible assets, 
on any debt incurred in connection with 
the proposed transaction, and the source 
of funding for any proposed leveraged 
activity. 

This report is required and authorized 
by law (12 U.S.C. 1843 section 4{c)(8}). 

5. Report title: Monthly Survey of 
Industrial Electricity Use. 

Agency form number: FR 2009A, B. 

OMB Docket number: 7100-0057. 

Frequency: Monthly. 

Reporters: Public and privately-owned 
electric utilities and self-generators. 

Annual reporting hours: 4,914. 
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Estimated average hours per 
response: FR 2009A: 1.1. FR 2009B: 0.5. 

Number of respondents: FR 2009A: 
235. FR 2009B: 302. Small businesses are 
not affected. 

General description of report: This 
information collection is voluntary and 
is given confidential treatment (5 U.S.C. 
552(b)(4}). 

The report collects information on the 
volume of electric power sold to mining 
or manufacturing establishments or 
generated by such establishments for 
their own use. Survey results are used 
as a proxy for physical production 
measures in certain categories of the 
Industrial Production Index. 

A sizeable increase is proposed in the 
reporting panel to reflect adquately the 
growth that has occurred over the years 
in cogenerator facilities; i.e., mining and 
manufacturing establishments that 
generate electric power for their own 
use. 


Proposal to Approve Under OMB 
Delegated Authority the Discontinuance 
of the Following Report: 


1. Report title: Application for Prior 
Written Consent to Effect a Merger. 

Agency form number: FR 2070. 

OMB Docket number: 7100-0045. 

Frequency: On occasion. 

Reporters: State chartered banks that 
are members of the Federal Reserve 
System. 

Annual reporting hours: 2,808. 

Estimated average hours per 
response: 39.0. 

Number of respondents: 72. Small 
businesses are effected. 

General description of report: This 
report is required by law (12 U.S.C. 
1828(c)). Parts may be given confidential 
treatment at applicant’s request (15 
U.S.C. 552(b)(4)). 

This form provides information on the 
pro forma financial condition of the 
applicant, a description of the proposed 


merger and the advantages it offers to 


the public’s needs and convenience. The 
form is used by the Federa! Reserve to 
evaluate the proposed merger as to 
financial soundness, competitive 
acceptability and consistency. with the 
public interest. 

The proposed revisions to the FR Y-2 
application to acquire an additional 
bank (OMB No. 7100-0171) incorporate 
the requirements of this application. In 
light of this factor, the Federal Reserve 
proposes that this separate application 
be discontinued. 
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Board of Governors of the Federal Reserve 
System, December 20, 1990, 
William W. Wiles, 

Secretary of the Board. 

[FR Doc. 90-30405 Filed 12-27-90; 8:45 am] 
BILLING CODE 6210-01-M 


Community Independent Bancorp, 
inc., et al.; Formations of; Acquisitions 
by; and Mergers of Bank Holding 
Companies 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C, 1842) and 
§ 225.14 of the Board’s Regulation Y (12 
C.F.R. 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the applications 
are set forth in section 3{c) of the Act (12 
U.S.C. 1842{c)). 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing to the 
Reserve Bank or to the offices of the 
Board of Governors. Any commeat.on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 
any questions of fact that are in dispute 
and summarizing the evidence that - 
would be presented at a hearing. 

Unless otherwise noted, comments 
regarding each of these applications 
must be received not later than January 
16, 1991. 

A. Federal Reserve Bank of Cleveland 
(John J. Wixted, Jr., Vice President) 1455 
East Sixth Street, Cleveland, Ohio 44101: 

1. Community Independent Bancorp, . 
Inc., West Salem, Ohio; to become a 
bank holding company by acquiring 100 
percent of the voting shares of The 
Farmers State Bank of West Salem, 
West Salem, Ohio. \ 

B. Federal Reserve Bank of Atlanta 
(Robert E. Heck, Vice President) 104 
Marietta Street, NW., Atlanta, Georgia 
30303: 

1. Founders Financial Corporation, 
Naples, Florida; to become a bank 
holding company by acquiring 100 
percent of the voting shares of colonial 
National Bank, Fort Myers, Florida, 
which at consummation the name will 
be changed to Founders National Trust 
Bank. 

C. Federal Reserve Bank of 
Minneapolis (James M. Lyon,. Vice 


President) 250 Marquette Avenue, 


Minneapolis, Minnesota 55480; 

1. Grygla Financial Corporation, 
Grygla, Minnesota; to become a bank 
holding company by acquiring 99 
percent of the voting shares.of American 
State Bank of Grygla, Grygla, 
Minnesota. Comments on this 
application must be received by January 
10, 1991. 


Board of Governors of the Federal Reserve 
System, December 20, 1990. 
Jennifer J. Johnson, 
Associate Secretary of the Board. 
{FR Doc. 90-30406 Filed 12-27-90; 8:45 am] 
BILLING CODE 6210-01-M 


John D. O’Brien, et al.; Change in Bank 
Control! Notices; Acquisitions of 
Shares of Banks or Bank Holding 
Companies 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817(j)) and 
§ 225.41 of the Board's Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817({j)(7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicted. Once the notices 
have been accepted for processing, they 
will also be available for inspection at 
the offices of the Board of Governors. 
Interested persons may. express their 
views in writing to the Reserve Bank 
indicated for that notice or to the offices 
of the Board of Governors. Comments 
must be reseived not later than January 
10, 1991. 

A. Federal Reserve Bank of 
Minneapolis (James M. Lyon, Vice 
President) 250 Marquette Avenue, 
Minneapolis, Minnesota 55480: 

1. John D. O’Brien and JDOB, Inc., 
Sandstone, Minnesota; to acquire 25 
percent of the voting shares of First 
Security Bank of Missoula, Missoula, 
Montana. 

B. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1. J. Max Jiles, Sallisaw, Oklahoma; to 
acquire 46.67 percent; Gilbert F. Green, 
Sallisaw, Oklahoma, to acquire 17.94 
percent; James R. Breashears, Sallisaw, 
Oklahoma, to acquire 17.94 percent; Bob 
W. Doss, Fort Smith, Arksnsas, to 
acquire 3.59 percent; and D. Keith 
Wasson, Roland, Oklahoma, to acquire 
3.59 percent of the voting shares of First 
Sallisaw Bancshares, Inc., Sallisaw, 
Oklahoma, and thereby indirectly 


acquire First National Bank, Sallisaw 
Oklahoma. 


Board of Governors of the Federal Reserve 
System, December 20, 1990. 
Jennifer J.Johnson 
Associate Secretary of the: Board. 

[FR Doc. 90-30407 Filed. 12-27-90; 8:45.am: 
BILLING CODE 6210-01-M 


. Summit Bancorporation, et al.; Notice 


of Applications to Engage de novo in 
Permissible Nonbanking Activities 


The companies listed in this notice 
have filed an application under 
§ 225.23(a}(1) of the Board’s Regulation 
Y (12 CFR 225:23(a)(1)) for the Board's 
approval under section 4({c)(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8)) and § 225.21{a) of Regulation 
Y (12 CFR 225.21(a)) to commence or to 
engage de novo, either directly or 
through a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies, Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing on the 
question whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in lieu of a hearing, 
identifying specifically any questions of 
fact that are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must be 
received at the Reserve Bank indicated » 
or the offices of the Board of Governors 
not later than January 16, 1991. 

A. Federal Reserve Bank of New York 
(William L. Rutledge, Vice President) 33 
Liberty Street, New York, New York 
10045: 
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. 1. The Summit Bancorparation, 
Chatham, New Jersey; to engage de novo 

- .. through its s .S & S interim 

_ Federal Savings Bank. Chatham, New 

Jersey, in acquiring and assuming 

certain assets and liabilities of five 

branch offices ef Carteret Savings Bank, 

FA, Merristown, New Jersey, pursuant 

to § 225.25{b)(9) of the Baard’s 

Regulation Y. 

B. Federal Reserve Bank of Chicago 

(David S. Epstein, Vice President} 238 

— LaSalle Street, Chicage, Hinois 


1. “a Michigan Bank Corporation, 
olland, 


agent for the account of 
Calrying margin accounts through 
borrowing from affiliate banks, 
maintaining credit balances and security 
safekeeping pursuant to § 225.25f{b}{25} 
of the Beard’s Regulation Y. Notificant 
also wishes to previde Investment 
advice to institutional and retail 
customers incident te the nermal 
conduct ef its business as a breker, 
pursuant to § 225.25{b}{4} of the Board's 
Regulation Y. 

Board of Geverners of the Federat Reserve 
System, December 20, 1990. 
Jennifer }. Jehnsen, 

Associate Secretary of the Board. 
[FR Doc. 90-3208 Filed 12-27-98; 845 am} 
BILLING CODE 6210-01-48 


The organizations listed in this notice 
have applied under § 225.23fa}{2} or {f} 
of the Board's Regulation Y (12 CFR 
225.23 {a)f2) or ff} for the Board's 
approval under section 4{c){8) of the 
Bank Holding Company Act {12 U.S.C. 
1843(c}{8}) and § 225.21{a} of Regulation 
Y (12 CFR 225.21{a}) to acquire or 
control voting securities or assets of a 
company engaged in a nonbanking 

- activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Uniess otherwise 

‘noted, such activities will be conducted 
throughout the United States. 

_ Each application is available for 


processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express-their views in writing on the 
question whether consummation ef the 
proposal can “reasonably be expected 


to produce benefits te the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
outweigh pessible adverse effects, such 
as undue concentration of resources, 


- decreased or unfair competition, 


conflicts of imterests, ar unsound 
banking practices.” Any request for a 
hearing on this question must be 
accompanied by a statement of the 
reasons a written presentation would 
not suffice in liew of a hearing. 
identifying specifically any questions af 
fact that are in dispute, summarizing the 
evidence that would be presented ate 
hearing, and indicating how the party 
commenting would be aggrieved by 
approval of the proposal. 

Unless ise noted, comments 
regarding each of these applications 
must be received at the Reserve Bank 
indicated for the application.er the 
offices of the Board of Governors not 
later than January 16, 1991. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President} 230 
South LaSalle Street; Chicago, Hlinois 

1. Valley Bancorparatior, Appleton, 
Wisconsin, to acquire Great American 
Savings Bank, FSB, Milwaukee, 
Wisconsin, and thereby engage in 
acquiring @ savings association pursuant 
to § 225.25{b}{(9)} of the Board's 
Regulation ¥. Subsequent te the 
acquisition, the savings association will 
be merged with Valley Bank Thiensville 
Mequon, Thiensville, Wisconsin, a 
wholly owned subsidiary bank. 

2. Valley Bancorperation, Appleton, 
Wisconsin; to acquire Western Federal 
Savings and Loan Association, Sparta, 
Wisconsin, and thereby engage in 
acquiring a savings association pursuant 
to § 225.25fb}{9} of the Board's 
Regulation ¥. 

Board of Governors of the Federat Reserve 
System, December 20, 2996. 

Jennifer }. Johnsen, 

Associate Secretary of the Board. 
[FR Doc. 90-30409 Filed 12-27-90; 8:45 am] 
BILLING CODE 6210-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 

[Docket Ne. 90-9422} 

Sour Cream Deviating From identity 
Standard; Temporary Permit for 
Market Testing 
AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice.. 
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Summary: The Food and Drug 
Administration {FDA} is announcing 
that a temporary permit has been issued 
to Daisy Brand, Inc., te market test a 
product designated as “fight sour 
cream” that deviates frem the US. 
standard of identity for sour cream (21 
CFR 131.160). The purpose of the 
temporary permit is to allow the 
applicant to measure consumer 
acceptance of the product. 


DATES: This permit is effective for 15 
months, beginning on the date the food 
is intreduced or caused te be introduced 
into interstate commerce, but not later 
than March 28, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Shellee A. Davis, Center for Food Safety 
and Applied Nutrition (HFF-414], Food 
and Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202-485-0343. 


SUPPLEMENTARY INFORMATION: In 
accordance with 21 CFR 130.17 
concerning temporary permits to 
facilitate market testing of foods 
deviating from the requirements of the 
standards of identity promulgated under 
section 401 of the Federal Food, Drug, 
and Cosmetic Act {21 U.S.C. 341}, FDA is 
giving notice that a temporary permit 
has been issued to Daisy Brand, Inc., 
12222 Merit Dr., Suite 1120, Dallas, TX 
75251. 

The permit covers limited interstate 
marketing tests of a product that 
deviates from the U.S. standard of 
identity for sour cream in 21 CFR 131.160 
in that: {1) The fat content of the product 
is reduced from 18 te 9 percent, and (2) 
sufficient vitamin A palmitate is added 
in a suitable carrier to ensure that a 2- 
tablespoon (28.35-gram} serving of the 
product contains 4 percent of the U.S. 
Recommended Daily Allowance for 
vitamin A. The product meets all 
requirements of the standard with the 
exception of these deviations. The 
purpose of the variation is to offer the 
consumer @ product that is nutritionally 
equivalent to sour cream but contains 
fewer calories and less fat. 

For the purpose of this permit, the 
name of the product.is “tight sour 
cream.” The principal display panel of 
the label must include the statements 
“reduced calories” and “reduced fat™ 
following the name. In addition, the 
labet must bear the comparative 
statements “1/3 tess calories” and “50% 
less fat than regular sour cream”. 

' The product complies with the 
reduced calorie labeling requirements in 
21 CFR 105.66{d). In accordance with 
FDA's current views, reduced fat food 
labeling is acceptable because there is 
at least a 50-percent reduction in the fat 
content of the product. Fhe information 
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panel of the label will bear nutrition 
labeling in accordance with 21 CFR 
101.9. 

This permit provides for the 


temporary marketing of 7,125,000 pounds 


(3,231,900 kilograms) of the test product. 
The product will be manufactured at 
Daisy Brand, Inc., 2740 Oakland Ave., 
Garland, TX 75041, and distributed in 
Alabama, Arizona, Arkansas, 
California, Colorado, Florida, Georgia, 
Illinois, Indiana, Iowa, Kansas, 
Kentucky, Louisiana, Mississippi, 
Missouri, Nebraska, New Mexico, North 
Carolina, Ohio, Oklahoma, South 
Carolina, South Dakota, Tennessee, 
Texas, Utah, Virginia, and Wisconsin. . 

Each of the ingredients used in the 
food must be declared on the label as 
required by the applicable sections of 21 
CFR part 101. This permit is effective for 
15 months, beginning on the date the 
food is introduced or caused to be 
introduced into interstate commerce, but 
not later than March 28, 1991. 


Dated: December 20, 1990. 
Fred R. Shank, 
Director, Center for Food Safety and Applied 
Nutrition. 
[FR Doc. 90-30403 Filed 12-27-90; 8:45 am] 
BILLING CODE 4160-01-M 


Health Care Financing Administration 


Hearing: Reconsideration of 
Disapproval of Pennsylvania State 
Plan Amendment (SPA) 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 


ACTION: Notice of hearing. 


SUMMARY: This notice announces an 
administrative hearing on February 13, 
1991 in Philadelphia, Pennsylvania, to 
reconsider our decision to disapprove 
Pennsylvania State Plan Amendment 
90-04. 


CLOSING DATE: Requests to participate in 
the hearing as a party must be received 
by the Docket Clerk by January 14, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Docket Clerk, HCFA Hearing Staff, suite 
110, Security Office Park, 7000 Security 
Blvd., Baltimore, Maryland 21207, 
Telephone: (301) 597-3013. 
SUPPLEMENTARY INFORMATION: This 
notice announces an administrative 
hearing to reconsider our decision to 
disapprove Pennsylvania State Plan 
amendment (SPA) number 90-04. 
Section 1116 of the Social Security Act 
(the Act) and 42 CFR part 430 establish 
Department procedures that provide an 
administrative hearing for 
reconsideration of a disapproval of a 
State plan or plan amemdment. HCFA is 


required to publish a copy of the notice 
to a State Medicaid Agency that informs 
the agency of the time and place of the 
hearing and the issues to be considered. 
If we subsequently notify the agency of 
additional issues that will be considered 
at the hearing, we will also publish that 
notice. 

Any individual or group that wants to 
participate in the hearing as a party 
must petition the Hearing Officer within 
15 days after publication of this notice, 
in accordance with the requirements 
contained at 42 CFR 430.76(b)(2). Any 
interested person or organization that 
wants to participate as amicus curiae 
must petition the Hearing Officer before 
the hearing begins in accordance with 
the requirements contained at 42 CFR 
430.76(c). 

If the hearing is later rescheduled, the 
Hearing Officer will notify all 
participants. ~ 

The Commonwealth of Pennsylvania 
proposed an amendment to its State 
Medicaid plan for payment of nursing ° 
facility services. This amendment, 
transmittal number 90-04, was 
submitted by the Commonwealth to 
comply with the nursing home reform 
payment provisions of section 4211(b)(1) 
of the Omnibus Budget Reconciliation 
Act of 1987 (OBRA 87). 

The issue in this matter is whether the 
proposed SPA violates section 
1902(a)(13)(A) of the Act, as amended by 
4211(b)(1) of OBRA 87. It requires that 
payment rates to nursing facilities, 
effective October 1, 1990, take into 
account the additional costs incurred by 
facilities in complying with the 
requirements of OBRA 87. 

Section 1902(a)(13)(A) of the Act 
requires that States’ Medicaid payment 
rates take into account the facilities’ 
costs of complying with the nursing 
home reform requirements of OBRA 87. 
Section 4211(b)(2) of OBRA 87 requires 
each State to submit by April 1, 1990, an 
amendment to its payment plan for 
nursing facility services. Federal 
regulations at 42 CFR 447.253 and 
447.255 require the State to provide 
satisfactory assurances and related 
information to HCFA that, effective 
October 1, 1990, its payment rates take 
into account the costs incurred by 
nursing facilities in meeting the new 
certification requirements imposed by 
the OBRA 87 nursing home reform 
requirements. 

Section 4211(b)(2) of OBRA 87 further 
requires that all such plan amendments 
submitted-on or before April 1, 1990, be 
reviewed by HCFA and approved or 
disapproved no later than September 30, 
1990. 

While the State submitted its 


proposed amendment on March 30, 1990, 


HCFA’'s review determined that 
additional information and clarification 
of the amendment would be required 
before it could be approved. The | 
Commonwealth's initial submission 
lacked ‘certain assurances, related © 
information, and a substantive 
demonstration that would indicate that 
its payment rates take into account the 
facilities’ costs in complying with the 
nursing home reform requirements of 
OBRA 87. HCFA conveyed the results of 
its review to the State on June 28, 1990. 
In a letter dated August 14, 1990, HCFA 
reminded the State of the importance of 
its response and informed the State that 
it was imperative that it attempt to 
respond to HCFA’s request no later than 
September 1, 1990. On August 30, 1990, 
the Commonwealth provided a response 
to HCFA’s request for additional 
information. HCFA has determined that 
the Commonwealth failed, however, to 
demonstrate its compliance with section 
1902(a)(13)(A) of the Act, as amended by 
4211(b)(1) of OBRA 87. It requires that 
payment rates to nursing facilities, 
effective October 1, 1990, take into 
account the additional costs incurred by 
facilities in complying with the 
requirements of OBRA 87. Specifically, 
HCFA has determined the 
Commonwealth did not provide any 
demonstration of cost increases to be 
incurred by nursing homes or how the 
cost increases were accounted for in the 
proposed payment rates. In addition, 
HCFA has determined that the 
Commonwealth did not provide the 
related information required for 
approval of all amendments to its 
payment plan. 

The notice to Pennsylvania 
announcing an administrative hearing to 
reconsider the disapproval of its State 
plan amendment reads as follows: 

Mr. Gerald F. Radke, 

Deputy Secretary, Medical Assistance 
Programs, Department of Public Welfare, 
P.O. Box 2675, Harrisburg, Pennsylvania 
17105-2675. 


Dear Mr. Radke: I am responding to your 
request for reconsideration of the decision to 
disapprove Pennsylvania State Plan 
Amendment (SPA) 90-04. 

The Commonwealth of Pennsylvania 
proposed an amendment to its State 
Medicaid plan for payment of nursing facility 
services. This amendment, transmittal 
number 90-04, was submitted by the 
Commonwealth to comply with the nursing 
home reform payment provisions of section 
4211(b)(1) of the Omnibus Budget 
Reconcilitation Act of 1987 (OBRA 87). 

The issue in this matter is whether the 
proposed SPA violates section 1902(a)(13)(A) 
of the Social Security Act, as amended by 
4211(b)(1) of OBRA 87. It requires that 
payment rates to nursing facilities effective 
October 1, 1990, take into account the 





additional costs incurred by facilities in 
complying with the requirements of OBRA 87. 

1 am scheduling a hearing on your request 
for reconsideration to be held on February 12, 
1991, at 10 a.m. in the 3rd floor conference 
room, 3535 Market Street, Philadelphia, 
Pennsylvania. If this date is not acceptable, 
we would be glad to set another date that is 
mutually agreeable to the parties. The 
hearing will be governed by the procedures 
prescribed at 42 CFR part 430. 

I am designating Mr. Stanley Krostar as the 
presiding officer. If these arrangements 
present any problems, please contact the 
Docket Clerk. In order to facilitate any 
communication which may be necessary 
between the parties to the hearing, please 
notify the Docket Clerk of the names of the 
individuals who will represent the State at 
the hearing. The Docket Clerk may be 
reached at (301) 597-3013. 

Sincerely, 
Gail R. Wilensky, 
Administrator. 

Authority: Section 1116 of the Social 
Security Act; 42 U.S.C. 1316; 42 CFR 430.18. 
(Catalog of Federal Domestic Assistance 
Program No. 13.714, Medicaid Assistance 
Program) 

Dated: December 20, 1990. 

Gail R. Wilensky, 

Administrator, Heaith Care Financing 
Administration. 

[FR Doc. 90-3021 Filed 12-27-90; 8:45 am} 
BILLING CODE 4120-03-# 


{BPD-680-N} 
RIN 0938-AE70 


Medicare Program; Physician 
Performance Standard Rates of 
increase for Federat Fiscal Year 1991 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 


ACTION: Notice. 


SUMMARY: This notice announces the 
Federal fiscal year (FY) 1991 physician 
performance standard rates of increase 
for expenditures and volume of 
physician services under the Medicare 
Supplementary Medical Insurance (part 
B) Program as required by section 
1848(f)(2}(C} of the Social. Security Act 
as added by section 4105{d} of the the 
Omnibus Budget Reconciliation Act of 
1980. The physician 

standard rates of increase for FY 1991 
are the following: 7.3 percent for ail 
physician services, 3.3 percent fer 
surgical services, and 8.6 percent for 
nonsurgical services. 

FOR FURTHER INFORMATION CONTACT: 
Terrence L. Kay, (301) 966-4494. 
SUPPLEMENTARY INFORMATION: 


L Background and Summary of Recent 
Levislati 


A. Physician Payment Reform 


On December 19, 1989, the Omnibus 
Budget Reconciliation Act of 1989 (Pub. 
L. 101-239) was enacted. Section 6102 of 
Public Law 101-239 amended title XVI 
of the Social Security Act {the Act) by 
adding a new section 1848, Payment For 
Physicians’ Services. Section 1848 of the 
Act provides fer a comprehensive 
package of Medicare physician payment 
reform that includes the following 
provisions: 

© The current reasonable charge 
payment mechanism, which uses actual, 
customary, and prevailing charges, will 
be replaced by a resource-based fee 
schedule. 

¢ Performance standard rates of 
increase for aggregate expenditures of 
physician services will be established. ' 

¢ Medicare beneficiaries will be 
protected from excessive charges for 
physician services. 

Section 1848(f} of the Act requires the 
Secretary to establish performance 
standard rates of increase for 
expenditures and volume of physician 
services. Congress enacted this new 
prevision to address the problem of 
unacceptably high annual rates of 
increase in Medicare expenditures for 
physician services. Past efferts, such as 
4 freeze on physician fees, which was in 
effect from 1964 to 1986, have achieved 
only limited success in slowing the rates 
of increase because both the volume and 
intensity of physician services have 
increased. The use af physician 
performance standard rates of increase 
is intended to involve physicians in the 
effort to slow the unacceptably high 
annual rates of increase in expenditures 
by having ees carefully evaluate 
their services and eliminate those that 
are inappropriate of ineffective. 

Under section 1848(f}{1) of the Act, the 
Secretary recommends performance 
standard rates of increase by April 15 of 
each year for all physician services, and 
for the categories of surgical and nan- 
surgical services. {We defined surgical 
services in a Federal Register notice on 
May 3, 1990 (55 FR 18868).} Congress 
then either establishes physician 
perfermace standard rates of increase, 
or, if Congress does not act after the 
Secretary's recommendation, the 
performance standard rates ef increase 
are determined through use af the 
formula provided im sections 1848(f}{2} 
(A) and (B) of the Act. For FY 1991, the 


with the formula provided in section 
1848(f)(2}){(C} of the Act, which was 
added by section 4105fc}{2} of the 
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Omnibus Budget Reconciliation Act of 
1990 (Pub. L. 101-508}, enacted 
November 5, 1990. (The FY 1990 
performance standard rates of increase 
of 9.1 percent was published in the 
Federal Register on December 29, 1989 
(54 FR 53818) in accordance with the 
provisions of section 1848(f}{1) (C) and 
(D)}, which did not require separate 
standards for each category of physician 
services for FY 1990.} 

The physician performance standard 
rates of increase are not limits on 
expenditures. Payments for services will 
not be withheld if performance standard 
rates of inerease are exceeded. Rather, 
the appropriate fee schedule update, as 
specified in section 1848({d}(3)(A) of the 
Act, would be adjusted to reflect the 
success or failure in meeting the 
physician performance standard rates of 
increase. For example, the physician 
performance standard rate of increase 
for FY 1990 was 9.1 percent. Assume 
that in FY 1991, an evaluation of FY 1990 
data shows that actual expenditures 
increased by 11.0 percent, or 1.9 
percentage points more than the 
announced rates of increase. If the 
update index increase for calendar year 
1992 would otherwise be 4.0 percent, 
then, absent Congressional action, the 
increase in payment levels in 1992 
would be 2.1 percent (4.0 percent minus 
1.9 percent). Thus, we would reduce the 
1992 update increase by 1.9 percentage 
points because the actual rate of 
increase in FY 1996 expenditures 
compared with FY 1989 expenditures 
exceeded the physician 
standard rate of increase by 1.9 
percentage points. 

Conversely, if the rate of increase in 
actual expenditures in FY 1990 is 7.5 
percent, absent Congressional action, 
the increase in payment levels for 1992 
would be 5.6 percent; that is 4.0 percent 
plus 1.6 percent. Thus, we would 
increase the update by 1.6 percentage 
points because the rate of growth in 
actual expenditures was 1.6 percentage 
points less than the physician 
performance standard rates of increase. 

Section 1848(d}(3){B) of the Act limits 
the amount of downward adjustment in 
the update to 2.6 percentage points for 
1992 and 1993, 2.5 percentage points for 
1994 and 1995, and 3.6 percentage points 
in subsequent years. There is no limit on 
increases in the update index amount. 


B. Definition of Surgical Services 


a. 1998, we published in the 
Federal Register a notice with comment 
period (55 FR 18668} that announced the 
definition of surgical! services for 
purposes of the performance standard 
rates of increase for expenditures and 
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volume of physician services and the 
appropriate fee schedule updates as 
required by section 1848(j) of the Act. 
Surgical services were defined as 
follows: 

¢ All services that are both currently 
classified as type of service “surgery” in 
the Medicare payment record and that 
are performed by surgical specialists. 
Surgical specialists include the following 
specialists: 

—General surgeon. 

—Neurological surgeon. 

—Obstetrician. 

—Gynecologist. 

—Ophthalmologist. 

—Oral surgeon. 

—Orithopedic surgeon. 

—Otorhinolaryngologist. 

—Plastic surgeon. 

—Proctologist. . 

—Thoracic surgeon. 

—Urologist. 

—Podiatrist. 

—Dermatologist. 

—Multispecialty clinic. 

¢ All services currently classified as 
type of service “assistant at surgery” in 
Medicare payment records. 

This definition includes procedures 
recognized in the surgical section of 
Current Procedural Terminology 
published by the American Medical 
Association, and certain other invasive 
procedures, and this definition would 
not lead to payment differentials by 
physician specialty. Any differential in 
annual updates because of separate 
performance standard rates would be 
procedure-specific without regard to 
specialty. 

In the May 3, 1990 notice with 
comment, we stated (at 54 FR 18672) 
that comments received by July 2, 1990 
would be considered, and that we would 
respond to any comments received in 
the notice setting forth the FY 1991 
physician performance standard rates of 
increase. The one public comment that 
we received and our response to it 
follows. 

Comment: The American Academy of 
Orthopedic Surgeons stated that it was 
troubled by the inclusion of services 
provided by podiatrists and 
multispecialty clinics in the definition of 
surgical services for the following two 
reasons: 

e It would be difficult for specialists 
who are doctors of medicine to modify 
the behavior of non-doctors of medicine, 
that is, podiatrists, whether the behavior 
has to do with billing procedures or 
education as part of a quality assurance 
program. 

¢ The inclusion of multispecialty 
clinics, a term which covers a variety of 
medical providers from providers of 


primary care and surgery to non- 
doctors, distorts the definition of 
surgical services and undermines the 
legislative intent of Public Law 101-239. 
Response: Over 65 percent of 
Medicare payment for podiatrist 
services is for surgical services. 
Recognizing this, the American Podiatric 
Medical Association {APMA) asked for 
podiatrist services to be included within 


’ the definition of surgery for the 


performance standard rates of increase. 
We agreed that they should be included 
along with other physician specialties 
that are heavily engaged in performing 
surgery. Although a majority of 
Medicare payments to podiatrists are for 
surgical services, these payments 
represent only about three percent of 
total Medicare payment for surgical 
services. 

Since measuring performance under 
the performance standard rates of 
increase involves measuring annual 
rates of change and podiatrist services 
represent a small percentage of 
expenditures for all surgical services, 
the performance of podiatrists would 
not measurably affect the overall 
surgical services performance standard 
rate of increase. The fact that 
associations of medical doctors may 
exert little or no influence over 
podiatrists does not outweigh the fact 
that including the surgical services of 
podiatrists in our definition of surgery is 
consistent with our intent to arrive at a 
“pure” definition of surgical services, 
that is, a definition that captures 
surgical services performed by surgical 
specialties. Podiatrists are clearly a 
surgical specialty. 

In addition, we disagree that inclusion 
of multispecialty clinics in the definition 
of surgical specialists distorts the 
standard and undermines the intent of 
section 1848 of the Act. Taken together, 
these clinics represent one of the largest 
groups of providers of surgical services, 
with over $400 million in allowed 
charges in 1989. Although we cannot 
determine the individual specialities of 
physicians in these clinics, we believe 
that many for the surgical services they 
provide are performed by specialists on 
our list of surgical specialists. We 
believe these clinics commonly include 
a wide variety of physician specialities 
including surgical specialties such as 
otorhinolaryngology, gynecology, and 
urology. We do not believe that such a 
large group of providers of surgical 
services should be excluded from the 
definition of surgical specialists. 


C. Determining the Physician 
Performance Standard Rates of Increase 


Sections 1848(f){1) (A), (B), and (C) of 
the Act set forth the process for 


establishing the physician performance 
standard rates of increase. First, the 
Secretary recommends performance 
standard rates of increase to Congress 
by April 15 of each year. Standard rates 
are to be established for all physician 
services, surgical services, and all 
physician services other than surgical 
services. In making the 
recommendations, the Secretary is 
required to confer with organizations 
that represent physicians and to 
consider the following factors— 

¢ Inflation; 

¢ Changes in the number and age 
composition of Medicare enrollees 
under Part B (excluding risk health 
maintenance organization (HMO) 
enrollees); 

¢ Changes in technology; 

¢ Evidence of inappropriate 
utilization of services; 

¢ Evidence of lack of access to 
necessary physician services; and 

¢ Other appropriate factors as 
determined by the Secretary. 

Next, the Physician Payment Review 
Commission (PPRC) reviews the 
Secretary's recommendations and 
makes its recommendations for the 
physician performance standard rates of 
increase by May 15th of each year. 
Congress then either establishes the 
performance standard rates of increase 
or the rates will be determined under 
methodology specified in section 
1848(f}(2) of the Act. The Secretary is 
required by section 1848(f}(1)}(C) of the 
Act to publish the performance standard 
rates of increase during the last 15 days 
of October of each year. However, for 
FY 1981, secton 4105(d) of Piblic Law 
101-508 requires the Secretary to publish 
the performance standard within 45 
days of the enactment of that law. 


1. Secretary's Recommendation 


On April 16, 1990, the Secretary 
recommended to Congress performance 
standard rates of increase of 9.9 percent 
for all physician services, 8.7 percent for 
surgical services, and 10.5 percent for 
nonsurgical services, adjusted to 
account for changes in pricing and 
benefits resulting from legislation 
enacted this year affecting FY 1992 
Medicare physician outlays. 


2. Physician Payment Review 
Commission Recommendations 


The PRRC recommended rates of 
increase of 11.2 percent for all physician 
services, 9.3 percent for surgical 
services, and 12.1 percent for 
nonsurgical services. 





3. Setting the Physician Performance 
Standard Rates of Increase for FY 1991 


Congress established the methodology 
to be used by the Secretary to determine 
the FY 1991 performance standard rates 
of increase in section 1848(f)(2)(C) of the 
Act as added by section 4105(c)(2) of 
Public Law 101-508. This notice explains 
how we used that methodology to 
determine the FY 1991 performance 
standard rates of increase. 


Il. Provisions of this Notice 


A. Physician Performance Standard 
Rates of increase for FY 1991 


Congress established the physician 
performance standard rates of increase 
effective for FY 1991 under the formula 
specified in section 1848(f)(2)(C) of the 
Act. Section 1848(f)({2)(C) of the Act 
specifies that the physician performance 
standard rates of increase for FY 1991 
equal the sum of the following factors 
minus two percentage points. 

¢ Our estimate of the percentage by 
which actual expenditures for a 
category of physician services for FY 
1991 exceed actual expenditures for this 
category of services in FY 1990 
(determined without regard to the 
amendments made by Public Law 101- 
508). This factor equals 15.0 percent for 
all physician services, 13.2 percent for 
surgical services and 15.6 percent for 
non-surgical services. 

© Our estimate of the percentage 
increase or decrease in expenditures for 
the category of services in FY 1991 
(compared with FY 1990) that will result 
from changes in law and regulations 
(including Public Law 101-508). Our 
estimates of these factors are —5.7 
percent for all physician services, —7.9 
percent for surgical services, and —5.0 
percent for nonsurgical services. 

Under section 1848(f}(2)(C) of the Act, 
the FY 1991 physician performance 
standard rates of increase equal the sum 
of these two factors minus two 
percentage points. Therefore, the FY 
1991 performance standard rates of 
increase equal 7.3 percent for all 
physician services, 3.3 percent for 
surgical services, and 8.6 percent for 
nonsurgical services. 


B. Physicians’ Services 


Section 1848({f)(5)(A) of the Act 
defines physician services for purposes 
of the physician performance standard 
rates of increase as including other 
items or services (such as clinical 
diagnostic laboratory tests and 
radiology services), as specified by the 
Secretary, that are commonly performed 
by a physician or furnished in a 
physician's office, but does not include 
services furnished .to an HMO enrollee 


under a risk-sharing contract under 
section 1876 of the Act. Section 1861(s) 
of the Act defines medical and other 
health services covered under part B. As 
provided for in the FY 1990 physician 
performance standard rates of increase 
notice (at 54 FR 53819), we are 
continuing to include the following 
medical and other health services under 
section 1861(s) of the Act in the 
physician performance standard rates of 
increase if processed and paid for by 
Medicare carriers: 

e Physician services. 

e Services and supplies furnished 
incident to physician services. 

© Outpatient physical therapy and 
speech therapy services, and outpatient 
occupational therapy services. 

e Antigens prepared by a physician. 

e Services of physician assistants, 
nurse practitioners, certified registered 
nurse anesthetists, certified nurse 
midwives, clinical psychologists, and 
clinical social workers. 

e Diagnostic x-ray tests, diagnostic 
laboratory tests, and other diagnostic 
tests. 

e X-ray, radium, and radioactive 
isotope therapy. 

¢ Surgical dressings, and splints, 
casts, and other devices used for 
reduction of fractures and dislocations. 

Many diagnostic services, such as 
diagnostic x-ray and diagnostic 
laboratory tests, are furnished in 
outpatient departments of hospitals. 
Except for medically necessary 
physician interpretations of the tests, 
these tests are not paid on a reasonable 
charge basis or fee schedule basis by 
carriers, but are paid by intermediaries. 
Much of the detailed information needed 
to set physician performance standard 
rates of increase is not available for 
diagnostic services when furnished by a 
hospital. The data are included in 
hospital cost reports and are not readily 
available under current data collection 
systems. As data systems evolve in 
response to setting physician 
performance standard rates of increase, 
we may consider including diagnostic x- 
ray, laboratory, and other services 
furnished in hospital outpatient 
departments in setting future 
performance standard rates of increase. 

The other items and services for 
which significant payments are made 
under part B are durable medical 
equipment, ambulance services, and 
services furnished by ambulatory 
surgical centers. We did not include 
these items and services in the 
physician performance standard rates of 
increase because they are not commonly 
furnished by a physician or performed in 
a physician's office. 
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However, we intend in the future to 
consider more fully whether any of the 
services furnished under part B that are 
not covered in this notice should be 
included. 


Ill. Calculation of FY 1991 Physician 
Performance Standard Rates of Increase 


Below is an explanation of how we 
determined the increases for each of the 
two factors used in determining the 
physician performance standard rates of 
increase for FY 1991. 


Factor 1—Estimate of the Percentage 
Increase by Which Actual Expenditures 
for the Category of Physician Services 
for FY 1991 Exceeds Actual 
Expenditures for this Category of 
Services in FY 1990 Without Regard to 
Changes Resulting from Enactment of 
Public Law 101-508 


Our estimate of the percentage by 
which actual expenditures for the 
category of physician services for FY 
1991 exceed actual expenditures for this 
category of services in FY 1990 
(determined without regard-to the 
amendments made by Public Law 101- 
508) is 15.0 percent for all physician 
services, 13.2 percent for surgical 
services, and 15.6 percent for 
nonsurgical services. To estimate this 
factor, we multiplied the effects of the 
following: (a) The weighted average 
percentage increase in reasonable 
charges for physician services for 
months of calendar years 1990 and 1991 
in FY 1991; (b) the percentage increase 
in the average number of part B 
enrollees from FY 1990 to FY 1991; and 
(c) all other factors affecting 
expenditure growth. 


Factor 1a—Weighted Average 
Percentage Increase in Reasonable 
Charges for Physician Services for 
Months of Calendar Years 1990 and 1991 
In FY 1991 


This factor was calculated as a 
weighted average of the fee increases 
that apply to FY 1991; that is, the fee 
increases that apply to the last 3 months 
of calendar year 1990 multiplied by 25 
percent plus the fee increases that apply 
to the first 9 months of calendar year 
1991 multiplied by 75 percent. Physician 
services are updated by increases in the 
Medicare Economic Index (ME]), and 
laboratory services are updated by 
increases in the Consumer Price Index 


1 To determine Factor 1, we multiplied the 
percentage increase in reasonable charges, 
enrollment, and other factors to account for 
compounding among these factors. However. 
section 1848(f)(2)(C) of the Act requires that we add 
Factors 1 and 2 to determine the overall 
performance standard rates of increase. 
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for Urban Consumers (CPI-U)}. Our 
estimates for FY 1990 and FY 1991 are 
provided in Table 1, below. 


Physician 


Radiology, 
anesthesiolo- 
gy and 


visits, and nursing 

2 Overpriced procedures are the approximately 
250 procedures in section 
1842(b)(14}(C){i) of the Act. 


Physician services make up 94.4 
percent of the total expenditures in the 
definition of physicians’ services used 
for purposes of the performance 
standard rates of increase and 
laboratories services represent 5.6 
percent. Within the 94.4 percent 
attributed to physician services, 15 
percent is for primary care services, 42 
percent is for radiology, anesthesiology, 
and overpriced procedures, and 43 
percent is for other services. 

In addition to the annual updates and 
individual weights of the above services, 
at least two other elements have a 
significant effect on the rate of increase 
in reasonable charges. 

First, the MEI update only applies to 
prevailing charge levels. The Medicare 
reasonable charge is defined as the 
lowest of the actual, customary, or 
prevailing charge. The MEI limits the 
amount that prevailing charges may 
increase from year to year. The 
increases in actual and customary 
charges below the prevailing charge are 
not constrained by the MEL Historically, 
they have increased at rates faster than 
the prevailing charge. This means that 
the overall reasonable charge increases 
have been greater than the MEI 
increases. 

Second, section 1842(h) of the Act 
provides for “participating physicians.” 
A participating physician agrees to bill 
Medicare directly for his or her services, 
to accept Medicare payment as payment 
in full, and to bill Medicare beneficiaries 
only for the 20 percent coinsurance 
amount and any unmet portion of the 
$100 annual deductible. Section 
1842(b}{4)(A)(iv) of the Act provides that 
nonparticipating physicians are paid 5 
percent less for their services than 
participating physicians. Each physician 
is given an opportunity at the end of 
each calendar year to enroll as a 
participating physician for the next 


calendar year. Participation rates have 
increased each year, and we assume 
that this trend will continue. The 
increase in the number of participating 
physicians and the fact that they are 
paid at a rate higher than 
nonparticipating physicians also add to 
the rate of increase in reasonable 
charges. 

After taking into account all the 
elements described above, our estimate 
of the weighted average increase in 
reasonable charges is 4.5 percent for all 
physician services, 4.4 percent for 
surgical services, and 4.5 percent for 
nonsurgical services. 


Factor 1b—The Percentage Increase in 
the Average Number of Part B Enrollees 
From FY 1990 to FY 1991 


Our estimate is that average Medicare 
Part B enrollment in FY 1991 will be 
32.732 million. Decreasing that figure by 
the estimated enrollment in risk HMOs 
of 1.199 million results in an estimate of 
31.533 million nonrisk HMO Part B 
enrollees in FY 1991. 

The corresponding figures for FY 1990 
are estimated to be 32.308 million total 
Part B enrollees and 1.134 million risk 
HMO enrollees, which results in an 
estimate of 31.174 million Part B 
enrollees (excluding risk-HMO 
enrollees). We estimate that there will 
be 359,000 more nonrisk HMO Part B 
enrollees in FY 1991 than in FY 1990, 
which represents a 1.2 percent increase 
for Part B nonrisk HMO enrollees from 
FY 1990 to FY 1991. These percentages 
have been applied to all physician 
services, surgical services, and 
nonsurgical services. 


Factor 1c—Other Factors Affecting 
Expenditures Growth 


We estimate that all other factors 
affecting expenditure growth will result 
in an increase of 8.7 percent for all 
services, 7.1 percent for surgery, and 9.3 
percent for non-surgery. The primary 
factors affecting these rates of increase 
are growth in the volume and intensity 
for services including the second year 
effects of Public Law 101-239. Provisions 
in Public Law 101-239 affecting all 
services equally are the removal of the 
sequester and limits on physicians’ 
charges to beneficiaries. Public Law 
101-239 sequestered {or reduced) 
Medicare payments in FY 1990. 
Therefore, we estimated increased 
Medicare expenditures due to the 
removal of the sequester. Additionally, 
we estimated that expenditures will 
increase due to the limiting charge 
provisions. Other provisions of Public 
Law 101-239 reduced payments for 
overpriced procedures and primarily 
affected the performance standard for 


surgical services while the addition of 
new mental health benefits primarily 
increased the performance standard for 
non-surgical services. 


Factor 2—Percentage Increase in 
Expenditures for Physician Services in 
FY 1991 as Compared With FY 1990 
Resulting From Enactment of Public 
Law 101-508 


Public Law 101-508 contains many 
provisions that we have estimated to 
result in a net decrease in expenditures 
for physician services of 5.7 percent for 
all physician services, 7.9 percent for 
surgical services, and 5.0 percent for 
nonsurgical services. The estimated 
decrease in expenditures is larger for 
surgical services due primarily to a zero 
percent update in the Medicare 
Economic Index (MEI), prevailing charge 
reductions for certain procedures which 
are considered “overvalued,” prevailing 
charge reductions of 6.5 percent for 
other procedures, a freeze on the 
customary charge update for non- 
primary care services, and reduced 
payment for assistants-at-surgery. 

The decrease in expenditures for 
nonsurgical services is due to the net 
effect of the provisions of Public Law 
101-508, which either increase or 
decrease expenditures. Provisions that 
are estimated to result in increased 
expenditures for nonsurgical services 
are a two percent update in the MEI for 
primary care services, customary charge 
updates for primary care services, 
raising of the prevailing charge floor in 
all localities to 60 percent of the national 
median prevailing charge for a service, 
increased payments for certified 
registered nurse anesthetists, coverage 
of nurse practioners in rural areas, 
coverage of injectable drugs for the 
treatment of osteoporosis, and coverage 
of screening mammography services. 
Provisions that are estimated to result in 
decreased expenditures for nonsurgical 
services are an increase in the limiting 
charge for evaluation and management 
services, reductions in fees for 
radiology, anesthesia and physician 
pathology services, clinical laboratory 
tests and the technical components of 
certain diagnostic tests. Although the 
overvalued procedure and prevailing 
charge reductions will also affect 
nonsurgical services, they will primarily 
affect surgical services. 

In addition to the provisions listed 
above, other provisions will affect both 
surgical and nonsurgical services. The 
level of payment for part B services 
during November and December 1990 
will be reduced by 2.0 percent, new 
physicians who have been practicing for 
less than four years will have their 





customary charges limited, and the 
beneficiary deductible will increase 
from $75 to $100. 


IV. Regulatory Impact Statement 


Executive Order (E.O.) 12291 requires 
us to prepare and publish a regulatory 
impact analysis for any notice that 
meets one of the E.O. 12291 criteria for a 
“major rule”; that is, that will be likely 
to result in any of the following: 

¢ An annual effect on the economy of 
$100 million or more; 

¢ A major increase in costs or prices 
for consumers, individuals industries. 
Federal, State, or local government 
agencies, or geographic regions; or 

¢ Significant adverse effects on 
competition, employment, investment. 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

We generally prepare a regulatory 
flexibility analysis that is consistent 
with the Regulatory Flexibility Act 
(RFA) (5 U.S.C. 601 through 612) unless 
the Secretary certifies that:a notice will 
not have a significant economic impact 
on a substantial number of small 
entities. For purposes of the RFA, States 
and individuals are not entities, but we 
consider all physicians to be small 
entities. 

We have determined that neither a 
regulatory impact analysis under E.O. 
12291 nor a regulatory flexibility 
analysis under the RFA are required. 
We have also determined, and the 
Secretary certifies, that this notice will 
not have a significant effect on a 
substantial number of small entities. 

Section 1102(b) of the Act requires the 
Secretary to prepare a regulatory impact 
analysis if a notice may have a 
significant impact on the operations of a 
substantial number of small rural 
hospitals. Such an analysis must 
conform to the provisions of section 604 
of the RFA. For purposes of section 
1102(b) of the Act, we define a small 
rural hospital as a hospital which has 
fewer than 50 beds and is located 
outside of a Metropolitan Statistical 
Area. 

We are not preparing a rural impact 
statement since we have determined, 
and the Secretary certifies, that this 
notice will not have a significant 
economic impact on the operations of a 
substantial number of small-rural 
hospitals. 


V. Paperwork Reduction Act 


This notice does not impose 
paperwork or information collection 
requirements. Consequently; it need-not 
be reviewed by the Executive Office of 


Management and Budget under the 
authority of the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501-3511). 

Authority: Section 1848(f)(2) of the 
Social Security Act and section 4105{d) 
of Pub. L. 101-508. 


(Catalog of Federal Domestic Assistance 
Program No. 93.774, Medicare— 
Supplementary Insurance program) 
Dated: December 13, 1990. 
Gail R. Wilensky, 
Administrator, Health Care Financing 
Administration. 
Approved: ecember 21, 1990. 
Louis W. Sullivan, 
Secretary. 
[FR Doc. 90-30386 Filed 12-21-90; 4:00 pm] 
BILLING CODE 4120-01-M 


National Institutes of Health 


Nationa! Cancer Institute; Board of 
Scientific Counselors, Division of 
Cancer Biology, Diagnosis, and 
Centers; Meeting 


Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 
Board of Scientific Counselors, Division 
of Cancer Biology, Diagnosis, and 
Centers, National Cancer Institute, 
February 11, 1991. The meeting will be 
held in Building 31C, Conference Room 
6, Nationa! Institutes of Health, 
Bethesda, Maryland 20892. 

This meeting will be open to the 
public from 8:30 a.m. toe 11:30 a.m. for 
concept review of proposed research 
projects. Attendance by the public will 
be limited to space available. 

In accordance with provisions set 
forth in sec. 552b(c)(6), title 5, U.S.C. and 
section 10(d) of Public Law 92-463, the 
meeting will be closed to the public from 
11:30 a.m. to adjournment for the review 
and discussion of previous site visit 
reports and responses, including 
consideration of personnel 
qualifications and performance, the 
competence of individual investigators, 
medical files of individual research 
subjects, and similar items, the 
disclosure of which would constitute a 
clearly unwarranted invasion of 
personal privacy. 

The Committee Management Office, 
National Cancer Institute, Building 31, 
room 10A06, National Institutes of 
Health, Bethesda, Maryland 20892 (301/ 
496-5708) will provide summary minutes 
of the meeting and roster of committee 
members. 

Dr. thor J. Masnyk, Deputy Director, 
Division of Cancer Biology, Diagnosis, 
and Centers, National Cancer Institute, 
Building 31, Room 3A03, National 
Institutes of Health, Bethesda, Maryland 
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20892 (301/496-3251) will provide 

substantive program information. 
Dated: December 19, 1990. 

Betty J. Beveridge, 

Committee Management Officer, NIH. 

[FR Doc. 90-30431 Filed 12-27-90; 8:45 am] 

BILLING CODE 4140-01-M 


National Cancer Institute; 
Developmental Therapeutics 
Contracts Review Committee; Meeting 


Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 
Developmental Therapeutics Contracts 
Review Committee, National Cancer 
Institute, National Institutes of Health, 
January 16-18, 1991, Bethesda Holiday 
Inn, Delaware Room, 8120 Wisconsin 
Avenue, Bethesda, Maryland 20814. 

This meeting will be open to the 
public on January 16 from 8:30 a.m. to 
9:30 a.m. te discuss administrative 
detaiis. Attendance by the public will be 
limited to:space available. 

In accordance with provisions set 
forth in sections 552b(c)({4) and 
552b(c)(6), title 5, U.S.C. and section 
10({d) of Public Law 92-463, the meeting 
will be closed to the public on January 
16 from 9:30 a.m. to recess and on 
January 17-18 from 8:30 a.m. to 
adjournment for the review, discussion 
and evaluation of individual contract 
proposals. These proposals and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material and 
personal information concerning 
individuals associated with the 
proposals, disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 

The Committee Management Office, 
National Cancer Institute, Building 31, 
room 10A06, National Institutes of 
Health, Bethesda, Maryland 20892 (301/ 
496-5708) will provide summaries of the 
meeting and rosters of committee 
members upon request. 

Dr. Susan E. Feinman, Executive 
Secretary, Developmental Therapeutics 
Contracts Review Committee, 5333 
Westbard Avenue, room 809, Bethesda, 
Maryland 20892 (301/402-0944) will 
furnish substantive program 
information. 


Dated: December 19, 1990. 
Betty J. Beveridge, 
Committee Management Office, NIH. 


{FR Doc. 90-30432 Filed 12-27-90; 8:45 am] 
BILLING CODE 4140-01-M 





National Cancer Institute; Meeting of 
the Cancer Biology-immunology 
Contracts Review Committee 


Pursuant to Public Law 92-463, notice 
if hereby given of the meeting of the 
Cancer Biology-Immunology Contracts 
Review Committee, National Cancer 
Institute, National Institutes of Health, 
January 25, 1991, Chevy Chase Holiday 
Inn, 5520 Wisconsin Avenue, Chevy 
Chase, Maryland 20815. 

This meeting will be open to the 
public from 9 a.m. to 10 a.m. to discuss . 
administrative details. Attendance by 
the public will be limited to space 
available. 

In accordance with provisions set 
forth in sections 552b{c)(4) and 

552b(c)}(6}, title 5, U.S.C. and section 
10{d) Public Law 92-463, the meeting 
will be closed to the public from 10 a.m. 
to adjournment for the review, 
discussion and evaluation of individual 
contract proposals, These proposals and 
the discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material and 
personal information concerning 
individuals associated with the 
proposals, disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 

The Commiiteée Management Office, 
National Cancer Institute, Building 31, 
Room 10A06, National Institutes of 
Health, Bethesda, Maryland 20892 (301/ 
496-5708) will provide summaries of the 
meeting and rosters of committee 
members, upon request. 

Dr. Lalita D. Palekar, Executive 
Secretary, Cancer Biology-Immunology 
Contracts Review Committee, National 
Cancer Institute, Westwood Building, 
Room 805, National Institutes of Health, 
Bethesda, Maryland 20892 (301/496- 
9767) will furnish substantive program 
information, upon request. 

Dated: December 19, 1990. 

Betty J. Beveridge, 

Committee Management Officer, NIH. 

{FR Doc. 90-30433 Filed 12-27-90; 8:45 am] 
BILLING CODE 4140-01-M 


National Institutes of Health, National 
Cancer institute 


Meeting (Cancer Clinical iiueatigntion 
Review Committee) 


Pursuant to Public Law-92-463, notice 
is hereby given of the meeting of-the 
Cancer Clinical Investigation Review 
Committee, National Caneer Institute, 
on January 3-4, 1991, Holiday Inn Chevy 
Chase, 5520 Wisconsin Avenue. Chevy 
Chase, MD 20815.. 
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This meeting: will be open to the 
public on January 3 from 7 p.m. to 7:30 
p.m. 

In accordance with the provisions set 
forth in secs. 552b(c)(4) and 552b(c)(6), 
title 5, U.S.C. and sec. 10{d) of Pub. L. 
92-463, the meeting will be closed to the 
public on January 3 from approximately 
7:30 p.m. to recess and on January 4 
from 8 a.m. to adjournment for the 
review, discussion and evaluation of 
individual grant applications. These 
applications and the discussions could. 
reveal confidential trade secrets or 
commercial property such as patentable 
material, and personal information | 
concerning individuals associated with 
the applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Ms. Carole Frank, Committee 
Management Officer, National Cancer 
Institute, Building 31, room 10A06, 
National Institutes of Health, Bethesda, 
Maryland 20892 (301-496-5708) will 
provide summaries of the meeting and 
rosters of committee members, upon 
request. 

Dr. Manuel Torres, Executive 
Secretary, Cancer Clinical Investigation 
Review Committee, National Cancer 
Institute, Westwood Building, room 834, 
National Institutes of Health, Bethesda, 
Maryland 20892 (301-496-7481) will 
furnish substantive program 
information. 

This notice is being published less 
than 15 days prior to the meeting due to 
the difficulty of coordinating the 
attendance of members because of the 
conflicting schedules.. 

Dated: December 21, 1990. 

Betty J. Beveridge, 

Committee Management Officer, NIH. 

{FR Doc. 90-30536 Filed 12-27-90: 8:45 am} 
BILLING CODE 4140-01-M 


National Center for Research 
Resources; Meeting of the National 
Advisory Research Resources Council 


Pursuant to Public Law 92-463, notice 
is hereby given of the meeting of the 
Nationai Advisory Research Resources 
Counci}] (NARRC), National Center for 
Research Resources (NCRR), at the 
National Institutes of Health. 

This meeting will be open to the 
public, as indicated below, during which 
time there will be discussions on 
administrative matters such as prévious 
meeting minutes; the report-of the : 
Director, NCRR; and review of budget 
and legislative updates. Attendance by 
the public will be limited to space 
available. 


53361 

In accordance with provisions set 
forth in secs. 552b(c)(4)-and 552b(c}(6), 
title 5, U.S. Code and sec. 10{d) of Public 
Law 92-463, the meeting will be closed 
to the public as listed below for the 
revieW, discussion and evaluation of 
individual grant applications. The 
applications and the discussions could 
reveal confidential trade secrets or 
commercial property such as patentable 
material, and personal information 
concerning individuals associated with 
the applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 

Date of Meeting: February 6-8, 1991. 
Place of Meeting: National Institutes 
of Health, 9000 Rockville Pike, Bethesd; , 

Maryland 20892. 


Open: February 6, 7 p.m. until recess, 
Planning and Agenda Subcommittee, 
Building 12A, room 4007. February 7, 9 
a.m. until recess, Conference room 10, 
Building 31C. February 8, 8:30 a.m. until 
11 a.m. 


Closed: February 8, 11 a.m. until 
adjournment, Conference room 10, 
Building 31C. 

Mr. James J. Doherty, Information 
Office, NCRR, Westwood Building, room 
10A15, National Institutes of Health, 
Bethesda, Maryland 20892, (301) 496- 
5545, will provide a summary of meeting 
and a roster of the Council members 
upon request. Dr. Judith L. Vaitukaitis, 
Acting Deputy Director for Extramural 
Research Resources, NCRR. Building 
12A, room 4011, National Institutes of 
Health, Bethesda, Maryland 290892, 
(301) 496-6023, will furnish substantive 
program information upon request, and 
will receive any comments pertaining to 
this announcement. 


(Catalog of Federal Domestic Assistance 
Program Nos. 93.306, Laboratory Animal 
Sciences and Primate Research; 93.333, 
Clinical Research; 93.337, Biomedical 
Research Support; 93.371, Biomedical 
Research Technology; 93.389, Research 
Centers in Minority Institutions; 93.198, 
Biological Models and Material Resources, - 
National Institutes of Health) 

Dated: December 18, 19990. 


Betty J. Beveridge, 
Committee Management Officer, NIH. 


{FR Doc. 90-30434 Filed 12-27-90; 8:45 am] 
BILLING CODE 4140-01-M 


epee nnn ne ere ne pincer 


National Institute of Child Health and: 
Human Development; Meeting of the: = 
National Advisory Child Health and: -. ‘ 

Human Development Council ~~ 


Pursuant to Public Law 92-463, notice. 
‘is -hereby giver of meeting of the 


BEST COPY AVAILABLE 





National Advisory Child Health and 
Human Development Council, January 
28-29, 1991 in Building 31, Conference 
room 10, National Institutes of Health, 
Bethesda, Maryland, and the meeting of 
the Subcommittee on Planning on 
January 28 from 8:30 a.m. to 9:30 a.m. in 
Building 31, room 2A03. 

The Council meeting will be open to 
the public on Janyary 28 from 9:30 a.m. 
until 5 p.m. The agenda includes a report 
by the Director, NICHD, and 
presentations by the Contraceptive 
Development and Contraceptive 
Evaluation Branches, Center for 
Population Research. The meeting will 
be open on January 29 immediately 
following the review of applications if 
any policy issues are raised which need 
further discussion. The Subcommittee 
meeting will be open on January 28 from 
8:30 a.m. to 9:30 a.m. to discuss program 
plans and the agenda for the next 
Council meeting. Attendance by the 
public will be limited to space available. 

In accordance with the provision set 
forth in secs. 552b{c)(4) and 552b(c)(6), 
title 5, U.S.C. and sec. 10{d) of Public 
Law 92-463, the meeting will be closed 
to the public on January 29 from 8 a.m. 
to completion of the review, discussion, 
and evaluation of individual grant 
applications. These applications and the 
discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications, disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 

Ms. Mary Plummer, Council Secretary, 
NICHD, Executive Plaza North, room 
520, National Institutes of Health, 
Bethesda, Maryland 20892, Area Code 
301, 496-1485, will provide a summary of 
the meeting and a roster of Council 
members as well as substantive program 
information. 


(Catalog of Federal Domestic Assistance 
Program Nos. 13.864, Population Research, 
and 13.865, Research for Mothers and 
Children, National Institutes of Health) 


Dated: December 19, 1990. 


Betty J. Beveridge, 
Committee Management Officer, NIH. 


[FR Doc. 90-30435 Filed 12-27-90; 8:45 am] 
BILLING CODE 4140-01-M 


Disorders; 
Meetings of the National Deafness and 
Other Communication Disorders 
Advisory Council and its Research 
Subcommittee 


Pursuant to Public Law 92-463, notice 


is hereby given of the meetings of the 
National Deafness and Other 
Communication Disorders Advisory 
Council and its Research Subcommittee 
on January 16-18, 1991, at the National 
Institutes of Health, 9000 Rockville Pike, 
Bethesda, Maryiand. The meeting of the 
full Council will be held in Conference 
room 6, Building 31C, and that of the 
subcommittee in Conference room 4, 
Building 31A. 


The meeting of the full Council will be 
open to the public on January 17 from 
8:30 a.m. until recess at approximately 5 
p.m. and on January 18 from 8:30 a.m. to 
9 a.m. for a report from the Institute 
Director, discussion on training policy, 
the legislative issues at NIH, and the 
1993 Implementation Plan of the 
Institute. 


in accordance with the provisions set 
forth in sec. 552b{c)(4) and 552b{c)(6), 
title 5, U.S.C. and sec. 10(d) of Public 
Law 92-463, the meeting of the Research 
Subcommittee on January 16 will be 
closed to the public from 2 p.m. until 
recess at approximately 4 p.m. The 
meeting of the full Council will be closed 
to the public on January 18 from 9 a.m. 
until adjournment. The closed portions 
of the meetings will be for the review, 
discussion, and evaluation of individual 
grant applications. The applicatiors and 
the discussions could reveal confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Further information concerning the 
Council and Subcommittee meetings 
may be obtained from Dr. Earleen F. 
Elkins, Acting Executive Secretary, 
National Institute on Deafness and 
Other Communication Disorders, 
Executive Plaza South, room 750, 
National Institutes of Health, Bethesda, 
Maryland 20892, 301-402-8683. A 
summary of the meetings and rosters of 
the members may also be obtained from 
her office. 


(Catalog of Federal Domestic Assistance 
Program No. 13.173 Biological Research 
Related to Deafness and Other 
Communicative Disorders) 


Dated: December 19, 1990. 
Betty J. Beveridge, 
Committee Management Officer, NIH. 


[FR Doc. $6-30436 Filed 12-27-90; 8:45 am] 
BILLING CODE 4140-01-M 
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DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


Office of the Assistant Secretary for 
Community Planning and 
Development 


[Docket No. N-90-1917; FR-2934-N-05] 


- Federal Property Suitable as Facilities 


To Assist the Homeless 


AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 


ACTION: Notice. 


suMmMARY: This Notice identifies 
unutilized and underutilized Federal 
property determined by HUD to be 
suitable for possible use for facilities to 
assist the homeless. 


EFFECTIVE DATE: December 28, 1990. 


ADDRESSES: For further information, 
contact James Forsberg, Department of 
Housing and Urban Development, Room 
7262, 451 Seventh Street SW.., 
Washington, DC 20410; telephone (202) 
708-4300; TDD number for the hearing- 
and speech-impaired (202) 708-2565. 
(These telephone numbers are not toll- 
free.) 


SUPPLEMENTARY INFORMATION: In 
accordance with the December 12, 1988 
court order in National Coalition for the 
Homeless v. Veterans Administration, 
No. 88-2503-OG (D.D.C.), HUD 
publishes a Notice, on a weekly basis, 
identifying unutilized and underutilized 
Federal buildings and real property 
determined by HUD to be suitable for 
use for facilities to assist the homeless. 
Today’s Notice is for the purpose of 
announcing that no additional properties 
have been determined suitable this 
week 


Dated: December 20, 1990. 
Paul Roitman Bardack, 


Deputy Assistant Secretary for Economic 
Development. 


[FR Doc. 90-30373 Filed 12-27-90; 8:45 am] 
BILLING CODE 4310-29-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 
[UT-933-01-4332-09, FES 90-37] 


Availability of the Utah BLM Statewide 
Wilderness Final Environmental impact 
Statement 


AGENCY: Bureau of Land Management, 
Interior. 
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ACTION: Notice of Availability of the 
Utah BLM Statewide Wilderness Final 
Environmental Impact Statement. 


SUMMARY: Pursuant to section 102(2)(C) 
of the National Environmental Policy 
Act of 1969, the Bureau of Land 
Management (BLM) has prepared a 
Fina! Environmental Impact Statement 
(FEIS} on wilderness suitability 
recommendations involving 83 Utah 
study areas. 

The Proposed Action recommends 
1,975,219 acres in all or part of 66 study 
areas as suitable for wilderness 
designation and 1,260,615 acres as 
nonsuitabie for wilderness designation. 
Five oiher alternatives. are analyzed in 
detail ia the FEIS. These alternatives 
and the acres recommended suitable for 
wilderness are (1) No Action/No 
Wilderness (0 acres), (2) All Wilderness 
(3,235,834 acres), (3) Regional 
Representative Areas (956,616 acres), (4) 
Paramount Wilderness Areas (1,533,030 
acres), and (5) Cluster and Interagency 
Areas (2,486,932 acres). 

The Bureau of Land Management 
wilderness proposals will ultimately be 
forwarded by the Secretary of the 
Interior to the President and by the 
President to Congress. The final- decision 
on wilderness designation rests with 
Congress. 

In any case, no action on these 
proposals can be taken by the Secretary 
during the 30 days following the filing of 
this EIS. This complies with the Council 
of Environmental Quality Regulations, 
40 CFR 1501.10b(2). 

SUPPLEMENTARY INFORMATION: The FEIS 

contains seven volumes. Volume I is the 

Statewide Overview which analyzes the 

Statewide environmental consequences 

for each alternative. Volumes II through 

VI provide a site-specific analysis for 

each of the 83 Utah study areas, and 

Volume VII contains public comments 

on the Draft EIS and the BLM's 

responses. A limited'number of copies of 
the FEIS may be obtained upon request 
from Dr. Gregory F. Thayn (UT-933), EIS 

Team Leader, Bureau of Land 

Management, 324 South State Street, 

Suite 301, Salt Lake City, Utah 84111- 

2303. Telephone (801) 539-4071 
Copies are also available for 

inspection at the following locations: 

Department of the Interior, Bureau of 
Land Management, Office of Public 
Affairs, 1849 C Street, NW., 
Washington, DC 20240. 

Bureau of Land Management, Colorado 
State Office, 2850 Youngfield Street, 
Lakewood, Colorado 80215. 

Bureau of Land Management, Nevada 
State Office, 850 Harvard Way, Reno, 
Nevada 89520-0006. 


Bureau of Land Management, Salt Lake 
District Office, 2370 South 2300 West, 
Salt Lake City, Utah 84119. 

Bureau of Land Management, Cedar City 
District Office, 176 East D.L. Sargent 
Drive, Cedar City, Utah 84720. 

Bureau of Land Management, Richfield 
District Office, 150 East 900 North, 
Richfield, Utah 84701. 

Bureau of Land Management, Moab 
District Office, 82 East Dogwood, 
Moab, Utah 84532. 

Bureau of Land Management, Vernal 
District Office, 170 South 500 East, 
Vernal, Utah 84078. 


FOR FURTHER INFORMATION CONTACT: 
Dr. Gregory F. Thayn (UT-933), EIS 
Team Leader, Bureau of Land 
Management, 324 South State Street, 
suite 301, Salt Lake City, Utah 84111- 
2303. Telephone (801) 539-4071. 


Dated: December 20, 1990. 
Jonathan P. Deason, 
Director, Office of Environmental Affairs. 
[FR Doc. 90-30258 Filed 12-27-90; 8:45 am] 
BILLING CODE 4310-DQ-M 


[OR 46068; Or-080--01-4212-14: GP 1-080] 


Reality Action; Proposed Modified 
Competitive Sale; Oregon 


December 17, 1990. 

This notice amends the notice of 
realty action published in the Federal 
Register on July 3, 1990 (FR Doc. 90- 
15390) and recinds the amendment 
published on September 27, 1990 (FR 
Doc. $0--22850). 

The fair market value has been re- 
appraised and determined to be $180.00. 
Sealed writien bids, delivered or mailed, 
must be received by the Bureau of Land 
Management, Salem District Office, 1717 
Fabry Road SE., Salem, Oregon 97306, 
prior to 11 a.m. on January 9, 1991. Each 
bid must be accompanied by a certified 
check, postal money order, bank draft or 
cashier's check, made payable to the 
Bureau of Land Management, for not 
less than the appraised value and shall 
be enclosed in a sealed envelope clearly 
marked, in the lower left hand corner, 
“Bid for Public Land Sale OR 46068, 
January 9, 1991”. All qualified bidders 
must include with their bid a 
nonrefundable $50.00 filing fee for the 
conveyance of the mineral estate. If the 
land identified in this notice is not sold 
on January 9, 1991, it will be offered 
competitively on a continuing basis until 
sold or until March 20, 1991. All bids 
received will be opened each 
Wednesday, beginning on January 9, 
1991. 


All other provisions of the notice 
remain unchanged. 
Peter J. Schay, 
Acting Clackamas Area Manager. 
[FR Doc. 90-30441 Filed 12-27-90; 8:45 am] 
BILLING CODE 4310-33-M 


[ES-030-1-4212-14; WIES 041378] 


Realty Action; Noncompetitive Sale of 
Public Land Sawyer County, Wisconsin 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Sale of public lands in Sawyer 
County, Wisconsin—Direct Sale. 


summany: The following public land has 
been found suitable for direct sale under 
section 203 of the Federal land Policy 
and Management Act of 1976 (90 Stat. 
2750, 43 U.S.C. 1713), at not less than the 
estimated fair market value of $50.00. 
The land will not be offered for sale 
until at least 60 days after the date of 
this notice. 


Fourth Principal Meridian, 
T. 39N., R. 9 W., 
Sec. 26, Government Lot 1 


Containing approximately 0.20 acres 


The land described is hereby 
segregated from appropriation under the 
public land laws, including the mining 
laws, pending disposition of this action 
or 270 days from the date of publication 
of this notice, whichever occurs first. 

This land is being offered by direct 
sale to Timothy and Mary Nichols. It has 
been determined that the subject parcel 
contains no known mineral values; 
therefore, mineral interest may be 
conveyed simultaneously. 

Acceptance of the direct sale offer 
will qualify the purchaser to make 
application for conveyance of the 
mineral interests. 

The patent, when issued, will contain 
certain reservations to the United States 
and will be subject to an existing right- 
of-way. Detailed information concerning 
these reservations as well as specific 
conditions of the sale are available for 
review at the Milwaukee District Office, 
Bureau of Land Management, P.O. Box 
631, Milwaukee, Wisconsin 53201-0631. 


FOR FURTHER INFORMATION CONTACT: 
For a period of 45 days from the date of 
publication of this notice in the Federal 
Register, interested parties may submit 
comments to the District Manager, 
United States Department of the 
Interior, Bureau of Land Management, 
310 West Wisconsin Avenue, Suite 225, 
Milwaukee, Wisconsin 53203. In the 
absence of timely comments, this 
proposal shall become the final 





determination of the Department of the 
interior. 


Gary D. Bauer, 

District Manager. 

{FR Doc. 90-30442 Filed 12-27-90; 8:45 am] 
BILLING CODE 4310-GJ-M 


[ID-942-01-4730-12] 
Filing of Plats of Survey; Idaho 


The plat, in two sheets, of the 
following described land was officially 
filed in the Idaho State Office, Bureau of 
Land Management, Boise, Idaho, 
effective 9 a.m., December 20, 1990. 

The plat representing the dependent 
resurvey of portions of the north 
boundary, subdividional lines, and the 
original meanders of Lake Pend Oreille, 
the subdivision of certain sections, the 
survey of the Muzatko Tract in section 


10, and the Clara Cemetery and lots 6, 7, 


and 8, in section 15, T. 54 N., R. 1 W., 
Boise Meridian, Idaho, Group No. 735, 
was accepted December 12, 1990. 

This survey was executed to meet 
certain administrative needs of the U.S. 
Forest Service. 

All inquiries concerning the survey of 
the above described land must be sent 
to the Chief, Branch of Cadastral 
Survey, Idaho State Office, Bureau of 
Land Management, 3380 Americana 
Terrace, Boise, Idaho, 83706. 


Dated: December 20, 1990. 


Duane E. Olsen, 

Chief Cadastral Surveyor for Idaho. 

[FR Doc. 90-30443 Filed 12-27-90; 8:45 am} 
BILLING CODE 4310-GG-™ 


[AK-932-01-4214-10; AA-73191] 


Proposed Withdrawal and Opportunity 
for Public Meeting; Alaska 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


summary: The Bureau of Land 
Management proposes to withdraw 0.35 
acre of public lands to protect the 
Unalakleet joint use administrative sites 
in Unalakleet, Alaska. The lands have 
recently been acquired through a land 
exchange under section 22(f) of the 
Alaska Native Claim Settlement Act. 
The lands have been and will continue 
to be closed to settlement and selection 
under the public land laws, and location 
and entry under the mining laws. The 
lands have been and will remain closed 
to mineral leasing as they are located 
within an incorporated city (30 U.S.C. 
181 (1988)). 


DATES: Comments and requests for a 
public meeting must be received by 
March 28, 1991. 


ADDRESSES: Comments and meeting 
requests should be sent to the Alaska 
State Director, BLM, 222 W. 7th Avenue, 
No. 13, Anchorage, Alaska 99513-7599. 


FOR FURTHER INFORMATION CONTACT: 
Sandra C. Thomas, BLM Alaska State 
Office, 907-271-5477. 


SUPPLEMENTAL INFORMATION: On 

December 10, 1990, a petition was 

approved allowing the Bureau of Land 

Management to file an application to 

withdraw the following described public 

lands from settlement and selection 

under the public land laws, including the 

mining laws, subject to valid existing 

rights: 

Kateel River Meridian 

T.18S., R. 11 W., 

sec. 34, that portion-of lot 2, as described in 

warranty deed accepted May 31, 1990, 
and more particularly described as: lot 2, 
Block 38, containing 8,694 sq. ft. and lot 2, 
Block 29, containing 6,600 sq. ft., both lots 
aggregating 15,294 sq. ft. and shown on 
sheet 2 of 3, Plat of Unalakleet Townsite 
Addition No. 1, dated May 26, 1988, and 
filed December 9, 1988, under instrument 
No. 88-8, Cape Nome Recording District, 
Second Judicial District, State of Alaska. 

The areas described aggregate 0.35 acre. 


The purpose of the proposed 
withdrawal is to protect the Unalakleet 
joint use administrative sites. 

For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments, 
suggestions, or objections in connection 
with the proposed withdrawal may 
present their views in writing to the 
undersigned officer of the Bureau of 
Land Management. 

Notice is hereby given that an 
opportunity for a public meeting is 
afforded in connection with the 
proposed withdrawal. All interested 
persons who desire a public meeting for 
the purpose of being heard on the 
proposed withdrawal must submit a 
written request to the undersigned 
officer within 90 days from the date of 
publication of this notice. Upon 
determination by the authorized officer 
that a public meeting will be held, a 
notice of the time and place will be 
published in the Federal Register at 
least 30 days before the scheduled date 
of the meeting. 

The application will be processed in 
accordance with the regulations set 
forth in 43 CFR part 2300. 

For a period of 2 years from the date 
of publication of this notice in the 
Federal Register, the lands will continue 
to be segregated as specified above 
unless the application is denied or 
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canceled and an opening order is 
published, or the withdrawal is 
approved prior to that date. The 
temporary uses which may be permitted 
during this segregative period, are those 
allowed pursuant to the memorandum of 
understanding with the Alaska 
Department of Fish and Game, a copy of 
which is on file in case file AA-73191. 


Sue A. Wolf, 
Chief, Branch of Land Resources. 


[FR Doc. 90-30444 Filed 12-27-90; 8:45 am] 
BILLING CODE 4310-JH-M 


[CA-940-01-2310-10; CACA 27744] 


Proposed Withdrawal and Opportunity 
for Public Meeting; California 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


SUMMARY: The United States Forest 
Service proposes to withdraw 825.92 
acres of National Forest Systems land in 
Mariposa County, in the Stanislaus 
National Forest, to protect the Bower 
Cave historical area This notice closes 
the land for up to two years from 
operation of the general mining laws. 
The land will remain open to mineral 
leasing and to such forms of disposition 
as may by law be made of National 
Forest System lands. 


DATES: Comments and requests for a 
public meeting must be received by 
January 28, 1990. 


ADDRESSES: Comments and meeting 
requests should be sent to the Forest 
Supervisor, Stanislaus National Forset, 
19777 Greenley Road, Sonora, California 
95370. 


FOR FURTHER INFORMATION CONTACT: 
Judy Bowers, BLM California State 
Office (916) 978-4820. 

SUPPLEMENTARY INFORMATION: On 
December 11, 1990, an application was 
filed to withdraw the following 
described National Forest System land 
from location or entry under the general 
mining laws, subject to valid existing 
rights: 


Mount Diablo Meridan 


T-23,.2:375. 

sec. 13, S4SW'%4SW 4, SW'ASE“SW ‘4, 

S%2NE'%, N%SE%. 

sec. 14, N'¥%2SW'%, W%2SE%, SESE, 

sec. 15, SEYsANE%, NE%4SE%; 

sec. 23, N¥%lot 1; 

sec. 24, lot 1, NYeNE%, NENW %. 
T.2S.,R.18E., 

sec. 19, lots 1, 2, 3, NEYSW%, NWSE. 
The areas described contain approximately 
825.92 acres in Mariposa County. 
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The purpose of the proposed 
withdrawal is to protect the Bower Cave 
historical area. 

For a period of 90 days from the date 
of publication of this notice, all persons 
who wish to submit comments, 
suggestions, or objections in connection 
with the proposed withdrawal may 
present their views in writing to the 
Forest Supervisor, Stanislaus National 
Forest. 

Notice is hereby given that an 
opportunity for a public meeting is 
afforded in connection with the 
proposed withdrawal. All interested 
persons who desire a public meeting for 
the purpose of being heard on the 
proposed withdrawal must submit a 
written request to the Forest Supervisor, 
Stanislaus National Forest within 90 
days from the date of publication of this 
notice. Upon determination by the 
Forest Supervisor that a public meeting 
will be held, a notice of the time and 
place will be published in the Federal 
Register at least 30 days before the. 
scheduled date of the meeting. 

The application will be processed in 
accordance with the regulations set 
forth in 43 C.F.R. 2300. 

For a period of two years from the 
date of publication of this notice in the 
Federal Register, the land will be 
segregated as specified above unless the 
application is denied or cancelled or the 
withdrawal is approved prior to that 
date. The temporary uses which may be 
permitted during this segregative period 

re licenses, permits, cooperative 
agreements, or discretionary land-use 
authorizations of a temporary nature. 


Dated: December 18, 1990. 
Nancy J. Alex, 
Chief, Lands Section. 
[FR Doc. 90-30445 Filed 12-27-90; 8:45 am] 
BILLING CODE 4310-40-M 


A. (1) Parent corporation and address of principal office: 


[1D-943-09-4214-11; IDI- 15621] 


Proposed Continuation of Withdrawal; 
idaho 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice. 


SUMMARY: The Bureau of Land 


Management proposes that @ 280.60 acre 
withdrawal for Powersite Reserve No. 
720, continue for an additional 20 years. 
The land is still needed for waterpower 
purposes. These lands will remain 
closed to surface entry, but have been 
and would remain open to mineral 
leasing and mining, except for that 
portion located within FERC power 
project withdrawal 2381, where the 
lands are closed to the mining laws. 


EFFECTIVE DATE: Comments should be 
received on or before March 28, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Larry R. Lievsay, Idaho State Office, 
BLM, 3380 Americana Terrace, Boise, 
Idaho 83706, (208) 334-1735. 

The Bureau of Land Management 
proposes that the existing land 
withdrawal made by Executive Order 
dated July 10, 1919, for Powersite 
Reserve No. 720, be continued for a 
period of 20 years pursuant to Section 
204 of the Federal Land Policy and 
Management Act of 1976, 90 Stat. 2751; 
43 U.S.C. 1714, insofar as it affects the 
following-described land: 

Boise Meridian 
T.9N.,R. 42E., 
Sec. 15, NEY4sNE%, SW'4NE%, SANW 4, 
NW 4SE%; 
Sec. 21, NE“NE%, SWY%4NE%; 
Sec. 22, lot 8. 


The area described contains 280.60 acres in 
Fremont County. 


The withdrawal is essential for 
protection of waterpower potential 
development. The existing withdrawal 


Baxter internationai Inc., One Baxter Parkway, Deerfield, Illinois 60015-4633. 
(2) The subsidiaries of Baxter International Inc. (all of which are wholly-owned directly or indirectly) which will participate in the 


operations, and States of incorporation are: 


Corporation 
Baxter Healthcare Corporation. 
Baxter Healthcare Corporation of Puerto Rico 
Baxter Sales Corporation 
Baxter Systems IIRC. .-..essvessoneornnne 


closes the described land to surface 
entry but not to mineral leasing and 
mining; except for those lands within 
FERC power project withdrawal 2381, 
which remains closed to the mining 
laws. No change in the segregative 
effect or use of the land is proposed by 
this action. 

For a period of 90 days from the date 
of publication of this notice, al! persons 
who wish to submit comments in 
connection with the proposed 
withdrawal continuation may present 
their views in writing to the Idaho State 
Director at the above address. 

The authorized officer of the Bureau 
of Land Management will undertake 
such investigations as necessary to 
determine the existing and potential 
demand for the land and its resources. A 
report will also be prepared for 
consideration by the Secretary of the 
Interior, the President, and Congress, 
who will determine whether or not the 
withdrawal will be continued; and if so, 
for how long. The final determination of 
the withdrawal will be published in the 
Federal Register. The existing 
withdrawal will continue until such final 
determination is made. 


Dated: December 17, 1990. 
William E. Ireland, 
Chief, Realty Operations Section. 
[FR Doc. 90-30446 Filed 12-27-90; 8:45 am] 
BULLING CODE 4310-GG-M 


INTERSTATE COMMERCE 
COMMISSION 


Intent To Engage in Compensated 
Intercorporate Hauling Operations 


This is to provide notice as required 
by 49 U.S.C. 10524(b)(1) that the named 
corporations intend to provide or use 
compensated intercorporate hauling 
operations as authorized in 49 U.S.C. 
10524(b). 


Jurisdiction of incorporation 
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TWHC, Inc. 
B Oat nteies tae 


principal office: 
Coors Company, ‘2th and Ford Street, Golden, CO 80401 
(2) Wholly Owned Subsidiaries—The following companies are the wholly owned subsidiaries which will participate in the compensated 


a 


KRESS < 28 


Hi 


xi. 
xii. 
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Puerto Rico. 
| Puert to Rico. 


Delaware. 


Delaware. 


Colorado corporation. 


principal 
Bluff Sand and Gravel Company, P.O. Box 7008, Pine Bluff, AR 71611, State of een Arkansas. 


(2.) Wholly-owned 


Sidney L. Strickland, jr., 

Secretary. 

[FR Doc. 90-30384 Filed 12-27-90; 8:45 am] 
BILLING CODE 7035-01-M 


[Ex Parte No. 290 (Sub No. 5) (91-1)] 
Quarterly Raii Cost Adjustment Factor 


AGENCY: Interstate Commerce 
Commission. 


ACTION: Approval of rail cost adjustment 
factor and decision. 


sSumMMARY: The Commission has 
approved the first quarter 1991 rail cost 
adjustment factor (RCAF) and cost 
index filed by the Association of 
American Railroads. The first quarter 
RCAF (Unadjusted) is 1.145. The first 
quarter RCAF (Adjusted) is 1.065, an 
increase of 0.7 percent from the fourth 
quarter 1990 RCAF (Adjusted) of 1.058. 
Maximum first quarter 1991 RCAF rate 
levels may not exceed 100.7 percent of 


which will participate in the operations, and States of incorporation 
@ Mobley Transport Company, inc. State of incorporation: Arkansas. 
(i) Mobley Construction Company, Inc. State of Incorporation: Arkansas. 


maximum fourth quarter 1990 RCAF rate 
levels. 


EFFECTIVE DATE: January 1, 1991. 


FOR FURTHER INFORMATION CONTACT: 


William T. Bono, (202) 275-7354 

Robert C. Hasek, (202) 275-0938 

TDD for hearing impaired, (202) 275- 
1721 


SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Commission's decision. To purchase 
a copy of the full decision write to, call, 
or pick up in person from: Dynamic 
Concepts, Inc., room 2229, Interstate 
Commerce Commission Building, 
Washington, DC 20423, or telephone 
(202) 289-4357 /4359. [Assistance for the 
hearing impaired is available through 
TDD service: (202) 275-1721.] 


This action will not significantly affect 
either the quality of the human 
environment or energy conservation. 

Decided: December 19, 1990. 


BILLING CODE 7035-01-M 


ee ee ts 


By the Commission, Chairman Philbin, Vice 
Chairman Phillips, Commissioners Simmons, 
Emmett, and McDonald. 

Sidney L. Strickland, Jr., 
Secretary. 
[FR Doc. 90-30296 Filed 12-27-90; 8:45 am] 


[Docket No. AB-55 (Sub-No. 333X)] 


CSX Transportation, Inc.; 
Abandonment Exemption in Ross 
County, OH 


Applicant has filed a notice of 
exemption under 49 CFR 1152 Subpart 
F—Exempt Abandonments to abandon 
its 6.33-mile line of railroad between 
milepost 106.0, at Schooleys, and 
milepost 112.33, at West Jct., in Ross 
County, OH. 

Applicant has certified that: (1) No 
local traffic has moved over the line for 
at least 2 years; (2) any overhead traffic 
on the line can be rerouted over other 
lines; and (3) no formal complaint filed 
by a user of rail service on the line (or a 
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State or local government entity acting 
on behalf of such user} regarding 
cessation of service over the line either 
is-_pending with the Commission or with 
any U.S. District Court or has been 
decided in favor of the complainant 
within the 2-year period. The 
appropriate State agency has been 
notified in writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
under Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 1.€.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10505{d} 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on January 
27, 1991 (unless stayed pending 
reconsideration). Petitions to stay that 
do not involve environmental issues," 
formal expressions of intent to file an 
offer of financial assistance under 49 
CFR 1152.27(c)(2),? and trail use/rail 
banking statements under 49 CFR 
1152.29 must be filed by January 7, 
1991.3 Petitions for reconsideration and 
requests for public use conditions under 
49 CFR 1152.28 must filed by January 17, 
1991, with: Office of the Secretary, Case 
Control Branch, Interstate Commerce 
Commission, Washington, DC 20423. 

A copy of any petition filed with the 
Commission should be sent to 
applicant’s representative: Lawrence H. 
Richmond, CSX Transportation, Inc., 100 
North Charles Street, Baltimore, MD 
21201. 

If the notice of exemption contains 
false or misleading information, use of 

. the exemption is void ab initio. 

Applicant has filed an environmental 
report which addresses environmental 
or energy impacts, if any, from this 
abandonment. 

The Section of Energy and 
Environment (SEE) will prepare an 


' A stay will be routinely issued by the 
Commission in those proceedings where an 
informed decision on environmental issues {whether 
raised by a party or by the Section of Energy and 
Environment in its independent investigation} 
cannot be made prior to the effective date of the 
notice of exemption. See Exemption of Out-of- 
Service Rail Lines, 5 1.C.C.2d 377 (1989). Any entity 
seeking a stay it.volving environmental concerns is 
encouraged to file its request as soon as possible in 
order to permit this Commission to review and act 
on the request before the effective date of this 
exemption. 

2 See Exempt. of Rail Abandonment—Offers of 
Finan. Assist, 4 1.C.C.2d 164 {1987}. 

3 The Commission will accept a late-filed trail use 
statement so long as it retains jurisdiction to do so. 


environmental assessment {EA). SEE 
will issue the EA by January 2, 1991. 
Interested persons may obtain a copy of 
the EA from SEE by writing to it (Room 
3219, Interstate Commerce Commission, 
Washington, DC 20423} or by calling 
Elaine Kaiser, Chief, SEE at (202} 275- 
7684. Comments on environmental and 
energy concerns must be filed within 15 
days after the EA becomes available to 
the public. 

Environmental, public use, or trail 
use/rail banking conditions will be 
imposed, where appropriate, in a 
subsequent decision. 

Decided: December 20, 1990. 


By the Commission, David M. Konschnik, 
Director, Office of Proceedings. 
Sidney L. Strickland, Jr., 
Secretary. 
[FR Doc. 90-30297 Filed 12-27-90; 8:45 am] 
BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 


Environmental Control Services, Inc.; 
Consent Judgment 


In accordance with Departmental 
Policy, 28 CFR 50.7, 38 FR 19029, notice 
is hereby given that a Consent Decree in 
United States v. Environmental Control 
Services, Inc. et al. (W.D. Mich.), Civil 
Action No. G89-30254 was lodged with 
the United States District Court for the 
Western District of Michigan on 
November 16, 1990. The Consent Decree 
provides for penalties for failure to 
comply with federal and state 
regulations for the transportation of 
hazardous waste and requires the 
defendants to comply with the Resource 
Conservation and Recovery Act 
(“RCRA”), 42 U.S.C. 6901 et seg. and all 
applicable federal and state regulations 
promulgated pursuant to RCRA. 

The Department of Justice will 
receive, for thirty (30) days from the 
date of publication of this notice, written 
comments relating to the Consent 
Decree. Comments should be addressed 
to the Assistant Attorney General, 
Environment and Natural Resources 
Division, Department of Justice, 
Washington, DC 20530 and should refer 
to United States v. Environmental 
Control Services, Ine. et al., D.O.J. Ref. 
No. 90-7-1-479. 

The Consent Decree may be examined 
at the Office of the United States 
Attorney, Western District of Michigan, 
399 Federal Building, Grand Rapids, 
Michigan 49503; at the Region 5 office of 
the U.S. Environmental Protection 
Agency, 230 South Dearborn Street, 
Chicago, Illinois 60604; and the 
Environmental Enforcement Section, 


Environment and Natural Resources 
Division of the Department of Justice, 
Room 1515, Ninth Street and 
Pennsylvania Avenue, NW., 
Washington, DC 20530. A copy of the 
Consent Decree may be obtained in 
person or by mail from the 
Environmental Section Document 
Center, 1333 F Street, Suite 600, NW., 
Washington, DC 20004, telephone 
number (202) 347-2072. In requesting a 
copy, please enclose a check in the 
amount of $1.75 (25 cents per page 
reproduction charge} payable to Consent 
Decree Library. 

Richard B. Stewart, 

Assistant Attorney General, Environment and 
Natural Resources Division. 

[FR Doc. 90-30447 Filed 12-27-90; 8:45 am] 
BILLING CODE 4410-01-M 


Antitrust Division - 


Microelectronics and Computer 
Technology Corp.; National 
Cooperative Research 


Notice is hereby given that, pursuant 
to section 6{a) of the National 
Cooperative Research Act of 1964, 15 
U.S.C. 4301 et seg. (‘the Act”), 
Microelectronics and Computer 
Technology Corporation (“MCC”) on 
October 2, 1990, filed a written 
notification simultaneously with the 
Attorney General and the Federal Trade 
Commission disclosing a change in its 
membership and certain other 
information. The additional written 
notification was filed for the purpose of 
extending the protections of section 4 of 
the Act limiting the recovery of antitrust 
plaintiffs to actual damages under 
specified circumstances. 

On December 21, 1984, MCC and its 
shareholders filed their original 
notification pursuant to section 6(a) of 
the Act. The Department of Justice (the 
“Department”) published a notice in the 
Federal Register pursuant to section 6(b) 
of the Act on January 17, 1985 (50 FR 
2633). MCC and its shareholders filed 
additional notifications on March 29, 
1985, July 30, 1986, November 7, 1986, 
December 23, 1986, February 25, 1987, 
December 23, 1987, March 4, 1988, 
August 16, 1988, September 19, 1989, 
January 16, 1990, March 7, 1990, April 11, 
1990, and July 11, 1990. The Department 
published notices in the Federal Register 
in response to these additional 
notifications on April 23, 1985 {50 FR 
15989), September 10, 1986 (51 FR 32263), 
December 8, 1986 (51 FR 44132), 
February 3, 1987 (52 FR 3356), March 19, 
1987 (52 FR 8661), January 22, 1988 (53 
FR 1859), March 29, 1988 (53 FR 10159), 





September 22, 1988 (53 FR 36910), 
October 26, 1989 (54 FR 43631), March 8, 
1990 (55 FR 8612), April 9, 1990 (55 FR 
13200), May 8, 1990 (55 FR 19114), May 8, 
1990 (55 FR 19114), and October 24, 1990 
(55 FR 42916), respectively. On October 
21, 1985, MCC filed an additional 
notification for which a Federal Register 
notice was not required. 

Andersen Consulting has become an 


MCC shareholder. Andersen Consulting _ 


executed a subscription agreement on 
September 18, 1990. 

Polylithics, Inc., Rogers Corporation, 
and Unistructure Inc. have each 
executed a Vendor Agreement for 
MCC's Open Systems Satellite. 

Joseph H. Widmar, 

Director of Operations Antitrust Division. 
[FR Doc. 90-30448 Filed 12-27-90; 8:45 am] 
BILLING CODE 4410-01-m 


Open Software Foundation, inc.; 
National Cooperative Research 


Notice is hereby given that, pursuant 
to section 6{a) of the National 
Cooperative Research Act of 1984, 15 
U.S.C. 4301 et seg. (“the Act”), Open 
Software Foundation, Inc. (“OSF") on 
October 22, 1990, has filed an additional 
written notification simultaneously with 
the Attorney General and the Federal 
Trade Commission disclosing changes in 
its membership. The additional 
notification was filed for the purpose of 
extending the protections of section 4 of 
the Act limiting recovery of antitrust 
plaintiffs to actual damages under 
specific circumstances. 

On August 8, 1988, OSF filed its 
original notification pursuant to section 
6(a)} of the Act. The Department of 
Justice (the “Department”) published a 
notice in the Federal Register pursuant 
to section 6(b) of the Act on September 
7, 1988 (53 FR 34594). On November 4, 
1988, February 2, 1989, May 3, 1989, July 
28, 1989, October 26, 1989, January 22, 
1990, April 19, 1990, and July 24, 1990, 
OSF filed additional written 


notifications. The Department published 


notices in the Federal Register in 
response to these additional 
notifications November 25, 1988 (53 FR 
47773), February 23, 1989 (54 FR 7893), 
August 25, 1989 (54 FR 35407), August 25, 
1989 (54 FR 35408), on November 29, 
1989 (54 FR 49123), April 18, 1990 (55 FR 
14493), May 21, 1990 (55 FR 20861), and 
September 27, 1990 (55 FR 39528), 
respectively. 

The identities of the new, 


non-voting 
members of OSF areas follows: 


7/17/90 


7/18/90 
7/18/90 
7/18/90 
7/24/90 
7/24/90 
7/27/90 
8/03/90 
8/07/90 
8/13/90 


9/27/90 
$/06/90 


9/06/90 
9/07/90 
9/17/90 


9/17/90 
9/17/90 


9/18/90 
9/19/90 
9/19/90 
9/19/90 
9/26/90 
9/28/90 
9/28/90 
9/28/90 
10/03/90 
10/05/90 
10/05/90 
10/09/90 
10/10/90 


institute sanebe Pupin, Beograd Us 
University of Helsinki. 

Tivoli Systems, Inc. 

National Chiao-Tung U: 

University of California, Santa Cruz..... 


Joseph H. Widmar, 

Director of Operations, Antitrust Division. 
(FR Doc. 90-30449 Filed 12-27-90; 8:45 am] 
BILLING CODE 4410-01-M 


Unix international, inc.; National 
Cooperative Research 


Notice is hereby given that, pursuant 
to section 6({a) of the National 
Cooperative Research Act of 1984, 15 
U.S.C. 4301 et seg. (“the Act”), UNIX 
International, Inc. (“UNIX”) on 
November 13, 1990, filed an additional 
written notification simultaneously with 
the Attorney General and the Federal 
Trade Commission disclosing changes in 
its membership. The additional written 
notification was filed for the purpose of 
extending the protections of section 4 of 
the Act, limiting the recovery of antitrust 
plaintiffs to actual damages under 
specified circumstances. 

On January 30, 1989, UNIX filed its 
original notification pursuant to section 
6{a) of the Act. The Department of 
Justice (the “Department") published a 
notice in the Federal Register pursuant 
to Section 6{b) of the Act on March 1, 
1989 (54 FR 8608). On May 4, 1989, 
August 1, 1989, October 31, 1989, 
February 1, 1990, May 1, 1990, and July 
30, 1990, UNIX filed additional written 
notifications. The Department published 
notices in the Federal Register in 
response to the additional notifications. 
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on June 22, 1989 (54 FR 26266), August 
17, 1989 (54 FR 33985), November 29, 
1989 {54 FR 49124), March 14, 1990 (55 
FR 9517), May 21, 1990 (55 FR 20862), 
and September 17, 1990 (55 FR 38173), 
respectively. 

As of November 9, 1990, the following 
have become members of UNIX 
International, Inc.: 


Apple Computer 

ASHISUTO 

Auburn University 

CCL/ITRI 

Cincinnati Bell Info. Sys., Inc. 
Control Data Corp. 

Cray Research, Inc. 

Digi International 

Edinburgh University 

EG&G Idaho, Inc. 

Electronic Engineering Lab., Daikin 
Everex 1.0. Power 

GIPSI, S.A. 

Information Service Industry Assn. of R.O.C. 
Institute for Information Industry 
Integrated Computer Solutions, Inc. 
Internationa! Computers, Ltd. 

IX], Ltd. 

Kubota Pacific Computer, Inc. 
Kyocera Corporation 

Mitre Corporation 

MIZAR/ Integrated Solutions, Inc. 
National Center for Software Technology 
Nippon Unisoft Corp. 

Otsuku Shokai 

Okidenki Software Association 
Patriot Partners 

PFU, Ltd. 

PM Base ADP—Canada 

Posix Software 

Sharp Corporation 

Statskontoret 

Software Research Associates, Inc. 
Strategic Research Institute 
Supercomputer Systems, Inc. 
TIVOLI Systems, Inc. 

UNISOL Corporation 

UniRel 

University of Helsinki 

Wipro Information Technology, Ltd. 
Joseph H. Widmar, 

Director of Operations, Antitrust Division. 
[FR Doc. 90-30450 Filed 12-27-90; 8;45 am] 


BILLING CODE 4410-01-M 


DEPARTMENT OF LABOR 


Employment Standards 
Administration, Wage and Hour 
Division 


Minimum Wages for Federal and 
Federally Assisted Construction; 
General Wage Determination 
Decisions 


General wage determination decisions 
of the Secretary of Labor are issued in 
accordance with applicable law and are 
based on the information obtained by 
the Department of Labor from its study 
of local wage conditions and data made -: 
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_ available from other sources. They . 
specify the basic hourly wage rates and 
fringe benefits which are determined to 
be prevailing for the described classes 
of laborers and mechanics employed on 
construction projects of a similar 
character and in the localities specified 
therein. 

The determinations in these decisions 
of prevailing rates and fringe benefits 
have been made in accordance with 29 
CFR part 1, by authority of the Secretary 
of Labor pursuant to the.provisions of 
the Davis-Bacon Act of March 3, 1931, as 
amended (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of other Federal 
statutes referred to in 29 CFR part 1, 
appendix, as well as such additional 
statutes as may from time to time be 
enacted containing provisions for the 
payment of wages determined to be 
prevailing by the Secretary of Labor in 
accordance with the Davis-Bacon Act. 
The prevailing rates and fringe benefits 
determined in these decisions shall, in 
accordance with the provisions of the. 
foregoing statutes, constitute the 
minimum wages payable on Federal and 
federally assisted construction projects 
to laborers and mechanics of the 
specified classes engaged on contract 
work of the character and in the 
localities described therein. 

Good cause is hereby. found for not 
utilizing notice and public comment 
procedure thereon prior to the issuance 
of these determinations as prescribed in 
5 U.S.C. 553 and not providing for delay 
in the effective date as prescribed in 
that section, because the necessity to 
issue current construction industry wage 
determinations frequently and in large 
volume causes procedures to be 
impractical and contrary to the public 
interest. 

General wage determination 
decisions, and modifications and 
supersedeas decisions thereto, contain 
no-expiration dates and are effective 
from their date of notice in the Federal 
Register, or on the date written notice is 
received by the agency, whichever is 
earlier. These decisions are to be used 
in accordance with the provisions of 29 
CFR parts 1 and 5. Accordingly, the 
applicable decision, together with any 
modifications issued, must be made a 
part of every contract for performance 
of the described work within the 
geographic area indicated as required by 
an applicable Federal prevailing wage 

: law and _.29 CFR part 5. The wage rates 

and fringe benefits, notice of which is 

_ published herein, and which are 

- contained.in the Government Printing 
Office (GPO) document entitled 
“General Wage Determinations Issued 
Under The Davis-Bacon And Related - 


Acts,” shall be the minimum paid by 
contractors and subcontractors to 
laborers and mechanics. 

Any person, organization, or 
governmental agency having an interest 
in the rates determined as prevailing is 
encouraged to submit wage rate and 
fringe benefit information for 
consideration by the Department. 
Further information and self- 
explanatory forms for the purpose of 
submitting this data may be obtained by 
writing to the U.S. Department-of Labor, 
Employment Standards Administration, 
Wage and Hour Division, Division of 
Wage Determinations, 200 Constitution 
Avenue, NW., room S-3014, 
Washington, DC 20210. 


Modifications to General Wage 
Determination Decisions 


The numbers of the decisions listed in 
the Government Printing Office 
document entitled “General Wage 
Determinations Issued Under the Davis- 
Bacon and Related: Acts” being modified 
are listed by Volume, State, and page 
number(s). Dates of publication in the 
Federal Register are in parentheses 
following the decisions being modified. 


Volume I 
None. 
Volume I] 
Illinois: 
1L.90--8 (Jan. 5, 1990) p; 135, pp. 136- 
137. 
p. 143, p. 144. 
p.153, p. 154. 


{90-9 (Jan. 5, 1990) 
IL90-11 (Jan. 11, 1990) 
Michigan: 
MI90-7 (Jan. 5, 1990) p. 495, pp. 496, 
503, 505. 
Nebraska: 
NE90-1 (Jan. 5, 1990) p. 717, p. 718. 
NE90-9 (Jan. 5, 1990) p. 739, p. 740. 
NF99-11 (Jan. 5, 1990)....... p. 743, p. 744. 
Volume IT 
None. : 


Generai Wage Determination . 
Publication 


General wage determinations issued 
under the Davis-Bacon and related Acts, 
including those noted above, may be 
found in the Government Printing Office 
(GPO) document entitled ‘General 
Wage Determinations Issued Under The 
Davis-Bacon And Related Acts”. This 
publication is available at each of the 50 
Regional Government Depository 
Libraries and many of the 1,400 
Government Depository Libraries across 
the country. Subscriptions may be” 
purchased from: Superintendent of 
Documents, U.S. Government Printing 
Office, Washington, DG 20402, (202) 783~ 
3238. : ' 

When ordering subscription{s}, be 
sure to specify the State(s} of interest, © 


since subseriptions may be.ordered for 
any or all of the three separate volumes, 
arranged by State. Subscriptions include 
an annual edition (issued on.or about 
January 1) which includes all current 
general wage determinations for the 
States covered by each volume: 
Throughout the remainder.of the year, 
regular weekly updates will be 


’ distributed to subscribers. 


Signed at Washington, DC this 21st day of 
December 1990. 
Alan L. Moss, 
Director, Division of Wage Determinations. 
[FR Doc. 90-30372 Filed 12-27-90; 8:45 am| 
BILLING CODE 4510-27-M 


Employment and Training 
Administration 


(TA-W-25,047] 


Pantasote, Inc., Lincoin Park, NJ; 
Termination of investigation 


Pursuant to section 221 of the Trade 
Act of 1974, an investigation was 
initiated on November 5, 1990 in 
response to a worker petition which was 
filed by the United Textile Workers of 
America, Local 283, on October 22, 1990 
on behalf of workers at Pantasote, Inc., 
Lincoln Park, New Jersey. 

The petitioning group of workers are 
covered under a previous determination 
(TA-W-24,974) issued on December 19, 
1990. Consequently, further investigation 
in this case would serve no purpose, and 
the investigation has been terminated. 

Signed at Washington, DC this 19th day of 
December 1990. 

Marvin M. Fooks, 

Director, Office of Trade Adjustment 
Assistance. 

{FR Doc. 90-30396 Filed 12-27-90; 8:45 am| 
BiLiING CODE 4510-30-M 


Commission on Achieving Necessary 
Skills; Open Meeting 


AGENCY: Employment and Training 
Administration, Labor. 


suMMaRy: The Secretary's Commission 
on Achieving Necessary Skills (SCANS) 
was established in accordance with the 


Federal Advisory Committee Act (Pub. 


L. 92-463} on February 20, 1990. The 
SCANS is to.advise the Secretary on 
national competency guidelines for the 
skills required of high school graduates 
for.entry.into employment: The 
Commission has the practical task of 
specifying.and quantifying levels of 
skills’ attainment to perform different 
types of jobs adequately. é 





TIME AND PLACE: The fourth meeting will 
be held Friday, January 18, 1991 from 
a.m. until 4:30 p.m. in room 242 of 
Motorola's Galvin Center for Continuing 
Education, 1295 E. Algonquin Road, 
Schaumburg, EL 90196. 

AGENDA: The agenda for the meeting 

follows: 

1. Briefing on Skills Domains. 

2. Meetings to Discuss Individual 
Domains. 

3. Discussions Reported to Total 
Commission. 

Lunch—Report from John Anderson, 
Business Roundtable. 

4. Report from and Discussions of 
Assessment with American College 
Testing and Council of Chief State 
School Officers. 

5. Plenary Session on Assessment. 

6. General Discussion. 

7. Public Comment. 

8. Adjourn. 

PUBLIC PARTICIPATION: The meeting will 

be open to the public. Time will be set 

aside for public comments. Seating will 
be available for the public on a first- 
come, first-serve basis. Five seats will 
be reserved for the media. Handicapped 
individuals wishing to attend should 
contact the Commission to obtain 
appropriate accommodations. 
Individuals or organizations wishing 
to submit written statements should 
send 10 copies to Dr. Arnold Packer, 

Executive Director, SCANS—room C- 

2318, U.S. Department of Labor, 200 

Constitution Avenue, NW., Washington, 

DC 20210. Papers received on or before 

January 5, 1991 will be included in the 

record of the meeting. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Arnold Packer, Exec. Dir., SCANS— 

room C-2318, U.S. Department of Labor, 

200 Constitution Avenue, NW. 

Washington, DC 20210, (202) 523-4840. 
Signed at Washington, DC this 21st day of 

December, 1990. 

Roderick A. DeArment, 

Acting Secretary of Labor. 

[FR Doc. 90-30397 Filed 12-27-90; 8:45 am] 


NATIONAL COMMISSION ON 
LIBRARIES AND INFORMATION 
SCIENCE 


White House Conference Advisory 
Committee; Meeting 


Dates and Times: Jan. 22, 1991 (Tuesday) 
9 a.m. to 8 p.m.; Jan. 23, 1991 
(Wednesday) 9 a.m. to 3:30 p.m.; Jan. 
24, 1991 (Thursday) 9 a.m. to 12:30 p.m. 

Place: Georgetown University 
Conference Center, 3800 Reservoir 
Road NW., Washington, DC 20057, Ph. 
202 687-3240 


Status: All meetings are open. 
Matters to be Discussed: White House 
Conference on Library and 
Information Services (WHCLIS) 
Advisory Committee Meeting: 
Jan. 22, 1991 
—9~-9:30 a.m.—Call to Order and 
Introductions by WHCAC 
Chairman 

—9:30 a.m.—12:30 p.m.—Subcommittee 
Meetings 

—12:30-1:30 p.m.—W orking Lunch 

—1:30-5 p.m.—Reports by 
Subcommittee Chairs 

—5-6 p.m.—Break 

—6-8 p.m.—Working Dinner 

Jan. 23, 1991 

—9 a.m.—12:30 p.m.—Discussion of 

Issues by WHCAC Chairman 
—12:30-1:30 p.m.—Working Lunch 
—1:30-2:30 p.m.—Summary and 

Conclusions by WHCAC Chairman 
—2:30-3 p.m.—Public Comment Time 
—3-3:30 p.m.—Future Meeting 

Dates—Old and New Business 
—3:30 p.m.—Adjourn 

Jan. 24, 1991 

—9 a.m.—12:30 p.m.—Subcommittee 

Meetings 

—12:30 p.m.—Adjourn 

Persons appearing before, or 
submitting only written statements to 
the Advisory Committee, are asked to 
hand over to the Committee prior to 
presenting testimony, 80 copies of their 
prepared statement. This will insure that 
ample copies are available for the 
members of the Advisory Committee, 
the attending press and the observers. 

To request further information or to 
make special arrangements for 
handicapped individuals, contact Mark 

Scully ( 1-202) 254-5100, no later than 

one week in advance of the meeting. 


Dated: December 20, 1990. 
Mary Alice Hedge Reszetar, 


Designated Federal Official for WHCAC, 
NCLIS. 


[FR Doc. 90-30377 Filed 12-27-90; 8:45 am] 
BILLING CODE 7527-01-M 


NATIONAL FOUNDATION ON THE 
ARTS AND THE HUMANITIES 


Agency information Collection 
Activities Under OMB Review 


AGENCY: National Endowment for the 
Arts. 
ACTION: Notice. 


SUMMARY: The National Endowment for 


the Arts (NEA) has sent to the Office of 
Management and Budget (OMB) the 
following provosal for the collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35). 
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DATES: Comments on this information 
collection must be submitted by January 
28, 1991. 


ADDRESSES: Send comments to Mr. Dan 
Chenok, Office of Management and 
Budget, New Executive Office Building, 
726 Jackson Place NW., room 3002, 
Washington, DC 20503; (202-395-7316). 
In addition, copies of such comments 
may be sent to Mrs. Anne C. Doyle, 
National Endowment for the Arts, 
Administrative Services Division, room 
203, 1100 Pennsylvania Avenue NW., 
Washington, DC 20506; (202-682-5401). 


FOR FURTHER INFORMATION CONTACT: 
Mrs. Anne C. Doyle, National 
Endowment for the Arts, Administrative 
Services Division, room 203, 1100 
Pennsylvania Avenue NW., Washington, 
DC 20506; (202-682-5401) from whom 
copies of the documents are available. 


SUPPLEMENTARY INFORMATION: The 
Endowment requests the review of a 
new collection of information. This entry 
is issued by the Endowment and 
contains the following information: (1) 
The title of the form; (2) how often the 
required information must be reported; 
(3) who will be required or asked to 
report; (4) what the form will be used 
for; (5) an estimate of the number of 
responses; (6) the average burden hours 
per response; (7) an estimate of the total 
number of hours needed to prepare the 
form. This entry is not subject to 44 
U.S.C. 3504(h). 


Title: Arts Projects in Underserved 
Communities. 

Frequency of Collection: Annually. 

Respondents: State or local 
governments. 

Use: Guideline instructions and 
applications elicit relevant information 
from State Arts Agencies and Regional 
Organizations that apply for funding 
under the Arts Projects in Underserved 
Communities category of the States 
Program. This information is necessary 
for the accurate, fair, and thorough 
consideration of competing proposals in 
the peer review process. 


Estimated Number of Respondents: 
75. 


Average Burden Hours per Response: 
20. 


Total Estimated Burden: 1,500. 
Anne C. Doyle, 


Administrative Services Division, National 
Endowment for the Arts. 


[FR Doc. 90-30394 Filed 12-27-90; 8:45 am] 
BILLING CODE 7537-01-M 
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Agency Information Collection 
Activities Under OMB Review 


AGENCY: National Endowment for the 
Humanities. 


ACTION: Notice. 


SUMMARY: The National Endowment for 
the Humanities (NEH) has sent to the 
Office of Management and Budget 
(OMB) the following proposals for the 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 


DATES: Comments on this information 
collection must be submitted on or 
before January 28, 1991. 


ADDRES *ES: Send comments to Ms. 
Susan Laisey, Assistant Director, 
Grants Office, National Endowment for 
the Humanities, 1100 Pennsylvania 
Avenue, NW., Room 310, Washington, 
DC 20506 (202-786-0494) and Mr. Daniel 
Chenok, Office of Management and 
Budget, New Executive Office Building, 
726 Jackson Place, NW., Room 3002, 
Washington, DC 20503 (22-395-7316). 


FOR FURTHER INFORMATION CONTACT: 
Ms. Susan Daisey, Assistant Director, 
Grants Office, National Endowment for 
the Humanities, 1100 Pennsylvania 
Avenue, NW., Room 310, Washington, 
DC 20506 (202) 786-0494 from whom 
copies of forms and supporting 
documents are available. 


SUPPLEMENTARY INFORMATION: All of the 
entries are grouped into new forms, 
revisions, or extensions or 
reinstatements. Each entry is issued by 
NEH and contains the following 
information: (1) The title of the form; (2) 
the agency form number, if applicable; 
(3) how often the form must be filled out: 
(4) who will be required or asked to 
report; (5) what form will be used for; (6) 
an estimate of the number of hours 
needed to fill out the form, (7) the 
frequency of responses; (8) an estimate 
of the total number of hours needed to 
fill out the form; (9) an estimate of the 
total annual reporting and 
recordkeeping burden. None of the 
entries are subject to 44 U.S.C. 3504(h). 

Category: Revision. 

Title: Division of State Programs: 
Guidelines for State Council Proposals. 

Form Number: N/A. 

Frequency of Collection: Biennially or 
Triennially (At council's own option). 

Respondents: State humanities 
councils applying for funding. 

Use: Application for benefits by state 
humanities councils to be regranted to 
nonprofit groups and organizations in 
their states to make focused coherent 


humanities education possible in places 
and by methods that are appropriate to 
adults. Information will be used by 
panelists, and the Endowment’s 
Chairman to determine eligibility for 
funding. 


Estimated Number of Respondents: 
26-28. 

Frequency of Response: Biennially or 
Trienially. 

Estimated Hours for Respondents to 
Provide Information: 87 hours per 
respondent or 2262-2436 total-hours for 
all respondents. 

Estimated Total Annual Reporting 
and Recordingkeeping: 3158-2984 hours. 
Thomas S. Kingston, 

Assistant Chairman for Operations. 


[FR Doc. 90-30458 Filed 12-27-90; 8:45 am] 
BILLING CODE 7536-01-M 


Humanities Panel; Meeting 


AGENCY: National Endowment for the 
Humanities. 
ACTION: Notice of meetings. 


SUMMARY: Pursuant to the provisions of 
the Federal Advisory Committee Act 
(Public Law 92-463, as amended), notice 
is hereby given that the following 
meetings of the Humanities Panel will 
be held at the Old Post Office, 1100 
Pennsylvania Avenue, NW.. 
Washington, DC 20506. 


FOR FURTHER INFORMATION CONTACT: 
Catherine Wolhowe, Alternate Advisory 
Committee Management Officer, 
National Endowment for the 
Humanities, Washington, DC 20506; 
telephone 202/786-0322. 


SUPPLEMENTARY INFORMATION: The 
proposed meetings are for the purpose 
of panel review, discussion, evaluation 
and recommendation on applications for 
financial assistance under the National 
Foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
given in confidence to the agency by 
grant applicants. Because the proposed 
meetings wil] consider information that 
is likely to disclose: (1) Trade secrets 
and commercial or financial information 
obtained from a person and privileged 
or confidential; or (2) information of a 
persona! nature the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy, pursuant 
to authority granted me by the 
Chairman's Delegation of Authority to 
Close Advisory Committee meetings, 
dated January 15, 1978, I have 
determined that these meetings will be 
closed to the public pursuant to 


53371 


subsections (c) (4), and (6) of section 
552b of Title 5, United States Code. 

1. Date: January 7, 1991 

Time: 8:30 a.m. to 5 p.m. 

Room: 315 

Program: This meeting will review 
Reference Materials: Tools and Access 
applications in Ancient, Classical and 
Medieval Studies, submitted to the 
Division of Research Programs, for 
projects beginning after July 1, 1991. 

2. Date: January 11, 1991 

Time: 8:30 a.m. to 5 p.m. 

Room: 315 : 

Program: This meeting will review 
Reference Materials: Tools and Access 
applications in Literature, submitted to 
the Division of Research Programs, for 
projects beginning after July 1, 1991. 

3. Date: January 14, 1991 

Time: 8:30 a.m. to 5 p.m. 

Room: 315 

Program: This meeting will review 
Reference Materials: Tools and Access 
applications in American Studies, 
submitted to the Division of Research 
Programs, for projects beginning after 
July 1, 1991. 

4. Date: January 18, 1991 

Time: 8:30 a.m. to 5 p.m. 

Room: 315 

Program: This meeting will review 
Reference Materials: Tools and Access 
applications in Modern European 
Studies and Genera! Reference Tools, 
submitted to the Division of Research 
Programs, for projects beginning after 
July 1, 1991. 

5. Date: January 22, 1991 

Time: 8:30 a.m. to 5 p.m. 

Room: 315 

Program: This meeting will review 
Interpretive Research/Humanities, 
Science and Technology applications for 
History and Philosophy of Science and 
Guided Siudies, submitted to the 
Division of Research Programs, for 
projects beginning after July 1, 1991. 

6. Date: January 24, 1991 

Time: 8:30 a.m. to 5 p.m, 

Room: 315 

Program: This meeting will review 
Reference Materials: Tools and Access 
applications in African, Asian and 
Middle Eastern Studies, submitted to the 
Division of Research Programs, for 
projects beginning after July 1, 1991 

7. Date: January 25, 1991 

Time: 8:30 a.m. to 5 p.m. 

Room: 315 

Program: This meeting will review 
Interpretive Research/Projects 
applications for Old World 
Archaeology, submitted to the Division 
of Research Programs, for projects 
beginning after July 1, 1991. 

8. Date: January 25, 1991 

Time: 8:30 a.m. to 5 p.m. 





Room: 438 
: This meeting will review 

applications for National Heritage 
Preservation Program, submitted to the 
Office of Preservation, for projects 
beginning after July 1, 1991. 

9. Date: January 28, 1991 

Time: 8:30 a.m. to 5 p.m. 

Room: 415 

Program: This meeting will review 
applications for Nationa! Heritage 
Preservation Program, submitted to the 
Office of Preservation, for projects 
beginning after July 1, 1991. 

10. Date: January 28, 1991 

Time: 8:38 a.m. to 5 p.m. 

Room: 315 

Program: This meeting will review 
interpretive Research/ Projects 
applications for Music and Other 
Performing Arts, submitted to the 
Division of Research Programs, for 
projects beginning after July 1, 1991. 

11. Date: January 29, 1991 

Time: 8:30 a.m. to 6 p.m. 

Room: 430 

Program: This meeting will review 
applications for Special Competition— 
Distinguished Teaching Professorships, 
submitted to the Office of Challenge 
Grants, for projects beginning after July 
1, 1991. 

12. Date: January 29, 1991 

Time: 8:30 a.m. to 5 p.m. 

Room: 315 

Program: This meeting will review 
Interpretive Research/ Projects 
applications for American History and 
American Studies, submitted to the 
Division of Research Programs for 
projects beginning after July 1, 1991. 

13. Date: January 31, 1991 

Time: 8:30 a.m. to 5 p.m. 

Room: 315 

Program: This meeting will review 
Interpretive Research/Humanities, 
Science and Technology applications for 
Humanities, Science and Technology, 
submitted to the Division of Research 
Programs for projects beginning after 
July 1, 1991. 

Dated: December 24, 1990. 
Thomas S. Kingston, 
Assistant Chairman for Operations. 
[FR Doc. 90-30457 Filed 12-27-90; 8:45 am] 
BILLING CODE 7536-01-44 


NUCLEAR REGULATORY 
COMMISSION 


Tennessee Vaiiey Authority; 
Environmental Assessment and 


Finding cf No Significant impact 
[Docket Nos. 50-259, 50-260, 50-296] 


The U.S. Nuclear Regulatory 
Commission (the Commission) is 


considering issuance of an exemption 
from the requirements of 10 CFR 
55.45(b){2) (iii) and (iv) to Tennessee 
Valley Authority (TVA, the licensee), for 
the Browns Ferry Nuclear (BFN) Plant, 
Units 1, 2, and 3 located in Limestone 
County, Alabama. 


Environmental Assessment 


Identification of Proposed Action 


A revision to 10 CFR part 55, 
“Operators’ Licenses,” became effective 
on May 26, 1987, which established 
requirements for the administration of 
operating tests on nuclear power plant 
simulators. These regulations, in 
conjunction with 10 CFR 50.54{i-1), 
require facility licensees to use 
simulation facilities when administering 
operating tests for initial licensing and 
requalification. These regulations 
further require that a certified or NRC- 
approved simulation facility must be 
used to administer operating tests after 
May 26, 1991. By letter dated July 13, 
1990, TVA requested a temporary 
exemption from the schedule 
requirements for certification of a plant- 
referenced simulator. TVA intends to 
significantly improve its simulator by 
upgrading major hardware and software 
components of the simulator complex. 
As such, TVA has requested additional 
time (i.e. until the end of 1991) before 
completing final certification of the 
simulator. 

The proposed action is in accordance 
with 10 CFR 50.12 and 55.11, “Specific 
Exemptions”, and is based upon the 
information provided to the NRC in the 
licensee’s request dated July 13, 1990. 


The Need for the Proposed Action 


The proposed exemption is needed to 
avoid the unnecessary regulatory 
exercise of certifying the existing 
simulator, with its host of exceptions, 
rather than waiting nine months and 
certifying the newly upgraded simulator. 


Environmental Impacts of the Proposed 
Action 


The proposed action will have no 
incremental impact on the environment 
because the exemption only delays final 
certification of the simulator until 
upgrades are compleied. The exemption 
will merely defer the required 
administrative burden of reporting that 
certification is compleie for a nominal 
period of time to allow the licensee an 
opportunity to more fully comply with 
the spirit of the rule. In the mean time, 
operators will continue to be trained 
and examined on the existing simulator 
as they have since 1976. Final 
certification of the new simulator, and 
compliance with 10 CFR 55.45, shall be 
accomplished by December 31, 1991. 
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Alternative to the Proposed Action 


Since the Commission has concluded 
that the environmental effects of the 
proposed action are not significant, any 
alternative with equal or greater 
environmental impacts need not be 
evaluated. 

The principal alternative would be to 
deny the requested exemption. This 
would not reduce the environmental 
impacts attributed to this facility and 
would still result in operators being 
trained and examined on the current 
facility. 


Alternative Use of Resources 


This action does not involve the use of 
any resources not previously considered 
in the Final Environmental Statement 
related to operation of the BFN facility. 


Agencies and Persons Consulted 


The Commission's staff reviewed the 
licensee’s request and did not consult 
other agencies or persons. 


Finding of No Significant Impact 


The Commission has determined not 
to prepare an environmental iripact 
statement for the proposed exe nption. 
Based upon the foregoing environmental 
assessment, we conclude that the 
proposed action will not have a 
significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the request for exemption 
dated July 13, 1990 which is available for 
public inspection at the Commission's 
Public Document Room, 2120 L Street, 
NW., Washington, DC and at the Local 
Public Document Room located in the 
Athens Public Library, South Street, 
Athens, Alabama 35611. 

Dated at Rockville, Maryland, this 19th day 
of December 1990. 

For the Nuclear Regulatory Commission. 
Frederick J. Hebdon, 

Director, Project Directorate, Ii-4, Division of 
Reactor Projects—1/Il, Office of Nuclear 
Reactor Regulation. 

[FR Doc. 90-30430 Filed 12-27-90; 8:45 am] 
BILLING CODE 7590-01-M 


Advisory Committee on the Medical 
Uses of Isotopes; Amended Meeting 
Notice 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Amended notice of meeting. 


SUMMARY: The Nuclear Regulatory 
Commission (NRC) will convene a 
meeting of the Advisory Committee on 
the Medical Uses of Isotopes (ACMUI) 
to provide the ACMUI with status 
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reports on medical use rulemakings, and 
requests ACMUI guidance on certain 
regulatory and administrative issues. 
The NRC staff will provide the ACMUI 
with status reports on a petition for 
rulemaking about the practice of 
medicine and pharmacy and a 
rulemaking on basic quality assurance 
in medical use, on the development of a 
Visiting Fellows Program, and on a 
video training tape being developed on 
good practices in preparing and 
administering radipharmaceuticals. The 
ACMUI will provide comments and 
guidance on how to proceed with these 
projects. 


DATES: The meeting will begin at 8:30 
a.m. on January 14 and 15, 1991. 


ADDRESSES: Meeting: Marriott Suites 
Hotel, 801 N. St. Asaph St.. Alexandria, 
Va. 


COMMENTS: Submit comments regarding 
the agenda items to Larry Camper, 
Medical and Academic Section, 6H3, 
U.S. Nuclear Regulatory Commission. 
Washington, DC 20555. 


FOR FURTHER INFORMATION CONTACT: 
Larry W. Camper, Office of Nuclear 
Material Safety and Safeguards, (301) 
492-3417, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555. 


SUPPLEMENTARY INFORMATION: The 
agenda for this meeting was published 
December 19, 1990 (see 55 FR 52109). 
This notice is being published to amend 
the agenda by adding the following topic 
for discussion: 


Video Training Tape on 
Misadministrations 


The staff is developing a video 
training tape on good practices in 
preparing and administering 
radiopharmaceuticals. The staff will 
provide a progress report on this project. 
ACMUI members will be asked to 
provide comments. 

This meeting will be held in 
accordance with the Atomic Energy Act 
of 1954, as amended (primarily section 
161a), the Federal Advisory Committee 
Act (5 U.S.C. app) and the Commission's 
regulations in title 10, Code of Federal 
Regulations, part 7. 


Dated at Washington, DC this 24th day of 
December, 1990. 
_ For the Nuclear Regulatory Commission. 
John C. Hoyle, 
Advisory Committee, Management Officer. 
[FR Doc. 90-30423 Filed 12-27-90; 8:45 am] 
BILLING CODE 7590-01-M 


[Docket No. 50-320] 


Meeting of the Advisory Panel for the | 
Decontamination of Three Mile Isiand, 
Unit 2 GPU Nuclear Corporation 


Notice is hereby given pursuant to the 
Federal Advisory Committee Act that 
the Advisory Panel for the 
Decontamination of Three Mile Island, 
Unit 2 (TMI-2) will be meeting on 
January 15, 1991, from 7 p.m. to 10 p.m. 
at the Holiday Inn, 23 S. Second Sireet, 
Harrisburg, Pennsylvania. The meeting 
will be open to the public. 

At the meeting, the Panel will receive 
a presentation by Dr. Maureen C. Hatch, 
Columbia University School of Public 
Health, on the results of a study on the 
risks of specified cancers in the vicinity 
of TMI-2. 

Further information on the meeting 
may be obtained from Dr. Michael T. 
Masnik, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555, 
telephone (301) 492-1442. 


Dated December 21, 1990. 
For the Nuclear Regulatory Commission. 


John C. Hoyle, 
Advisory Committee, Management Officer. 


[FR Doc. 90-30428 Filed 12-27-90; 8:45 am] 
BILLING CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards Subcommittee on Pianning 
and Procedures; Meeting 


The Subcommittee on Planning and 
Procedures will hold a closed meeting 
on January 9, 1991, 4 p.m., Room P-422, 
Norfolk Avenue, Bethesda, MD. The 
Subcommittee will discuss the 
qualifications of candidates nominated 
for appointment to the Committee. 


The entire meeting will be closed to 
public attendance, in order to discuss 
information of a personal nature where 
disclosure would constitute a clearly 
unwarranted invasion of personal 
privacy (5 U.S.C. 552b{c)(6)). 


Further information regarding this 
meeting can be obtained by a prepaid 
telephone call to the Designated Federal 
Official, Mr. Raymond F. Fraley 
(telephone 301/492-8049) between 7:30 
a.m. and 4:15 p.m. 


Dated: December 21, 1990. 


John C. Hoyle, 
Advisory Committee Management Officer. 


[FR Doc. 90-30424 Filed 12-27-00; 8:45 am] 
BILLING CODE 7590-01-M 


Advisory Committee on Reactor 
Safeguards Subcommittee on Auxiliary 
and Secondary Systems; Meeting 


The Subcommittee on Auxiliary and 
Secondary Systems will hold a meeting 
on January 17, 1991, Room P-110, 7920 
Norfolk Avenue, Bethesda, MD. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: Thursday, January 
17, 1991—8:30 a.m. until the conclusion 
of business. 

The Subcommittee will meet with the 
staff and discuss matters concerning fire 
protection and mitigation in nuclear 
power plants. 

Oral statements may be presented by 
members of the public with the 
concurrence of the Subcommittee 
Chairman; written statements will be 
accepted and made available to the 
Committee. Recordings will be permit‘ ] 
only during those portions of the 
meeting when a transcript is being kept, 
and questions may be asked only by 
members of the Subcommittee, its 
consultants, and staff. Persons desiring 
to make oral statements should notify 
the ACRS staff member named below as 
far in advance as is practicable so that 
appropriate arrangements can be made. 

During the initial portion of the 
meeting, the Subcommittee, along with 
any of its consultants who may be 
present, may exchange preliminary 
views regarding matters to be 
considered during the balance of the 
meeting. 

The Subcommittee will then hear 
presentations by and hold discussions 
with representatives of the NRC staff, 
their consultants, and other interested 
persons regarding this review. 

Further information regarding topics 
to be discussed, the scheduling of 
sessions open to the public, whether the 
meeting has been cancelled or 
rescheduled, the Chairman's ruling on 
requests for the opportunity to present 
oral statements and the time allotted 
therefore can be obtained by a prepaid 
telephone call to the ACRS Staff 
Engineer, Mr. Thomas S. Rotella 
(telephone 301/492-8972) between 7:30 
a.m. and 4:15 p.m. Persons planning to 
attend this meeting are urged to contact 
the above named individual one or two 
days before the scheduled meeting to be 
advised of any changes in schedule, etc., 
which may have occurred. 

Dated: December 20, 1990. 

Gary R. Quittschreiber, 

Chief, Nuclear Reactors Branch. 

[FR Doc. 90-30425 Filed 12-27-90; 8:45 am] 
BILLING CODE 7590-01-M 





53374 


Advisory Committee on Reactor 


Safeguard Working Group on 
Containment Systems; Meeting 


Some ACRS members and consultants 
will hold a Working Session on January 
9, 1991, Room P-422, 7920 Norfolk 
Avenue, Bethesda, MD. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows: Wednesday, January 
9, 1991—8:30 a.m. until the conclusion of 
business 

The Group will meet to further 
develop a proposed report for future 
ACRS consideration on containment 
design criteria for future plants. 

During the meeting, any members and 
consultants may exchange views 
regarding this matter. 

Further information regarding this 
meeting such as, whether the meeting 
has been cancelled or rescheduled, can 
be obtained by a prepaid telephone call 
to the cognizant ACRS staff engineer, 
Mr. Dean Houston, (telephone 301/492- 
9521) between 7:30 a.m. and 4:15 p.m. 
Persons p!anning to attend this meeting 
are urged to contact the above named 
individual one or two days before the 
scheduled meeting to be advised of any 
changes in schedule, etc., which may 
have occurred. 

Dated: December 20, 1990. 

Gary R. Quittschreiber, 

Chief, Nuclear Reactors Branch. 

[FR Doc. 90-30426 Filed 12-27-90; 8:45 am] 
BILLING CODE 7590-01-M 


Consumers Power Company; 
Consideration of issuance of 
Amendment to Facility Operating 
License and Proposed no Significant 
Hazards Consideration Determination 
and Opportunity for Hearing 


The U.S. Nuclear Regulatory 
Commission (the Commission} is 
considering issuance of amendment to 
Provisional Operating License No. DPR- 
20, issued to Consumers Power 
Company (the licensee), for operation of 
the Palisades Plant, located in Van 
Buren County, Michigan. 

The proposed amendment would 
change Technical Specification 3.3.1.b, 
“Emergency Core Cooling System”, to 
reduce the required minimum boron 
solution level in the Safety Injection 
Tanks (SIT) from 186 inches to 174 
inches, and to raise the maximum 
allowed tank level from 198 to 200 
inches. This change effectively broadens 
the operating band at which SIT level 
must be maintained from 12 to 26 inches. 
Two related Technical Specification 
changes were also submitted. First, a 
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new surveillance requirement to check 
the SIT high and low level alarms was 
proposed to be included in TS table 
4.1.2. Secondly, the Basis section for TS 
3.3.1 has been updated and two TS 
references have been added. 

The proposed changes provide 
increased flexibility to the control room 
operators in maintaining SIT level 
within limits, while still providing 
assurance that adequate borated water 
is available for injection from the SITs. 

Before issuance of the proposed 
license amendments, the Commission 
will have made findings required by the 
Atomic Energy Act of 1954, as amended 
(the Act), and the Commission 
regulations. 

The Commission has made a proposed 
determination that the amendment 
request involves no significant hazards 
consideration. Under the Commission's 
regulations in 10 CFR 50.92, this means 
that operation of the facility in 
accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2} create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee provided an analysis that 
addressed the above three standards in 
the amendment application. 

1. The proposed change would not 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated because 
the probability of a Loss of Coclant 
Accident (LOCA) is independent of the 
liquid level in the SITs; and, the effect of 
a slightly reduced total liquid volume in 
the SITs was evaluated by Advanced 
Nuclear Fuels Corporation (ANF), the 
fuel vendor for the Palisades Plant. The 
ANF analysis indicates that the 
proposed change in SIT inventory will 
not significantly affect the results of the 
current licensing basis LOCA analysis 
and that the current analysis remains 
bounding. Because the change involves 
a relatively small increase in the 
potential maximum amount of water 
stored in the SITs, the probability of 
overfilling, containment flooding and 
malfunctions due to seismic events are 
not significantly increased. 

2. The proposed change would not 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated because 
in the event of a LOCA, the only type of 
accident involved, the entire boron 
solution content of the SITs is injected 
into the primary coolant system (PCS) 
when the PCS pressure is reduced below 
that of the SITs and their elevation 


head. Therefore, the proposed change in 
the liquid level required by the 
Technical Specifications does not 
change the function of the SITs nor does 
it affect the interface between the SITs 
and other plant systems. Analysis by 
ANF concludes that for a large break 
LOCA, reduction of minimum SIT evel 
does not change the result of the event. 

3. The proposed change would not 
involve a significant reduction in the 
margin of safety. The SITs are a system 
in which the function is to dischage its 
entire content of borated water in the 
primary coolant system (PCS) when the 
PCS pressure drops below a specified 
amount. This function is independent of 
the initial level of the SITs. If a worst 
case LOCA were to occur with the SITs 
at the proposed minimum level, the total 
volume of coolant available for addition 
to the PCS is reduced by an insignificant 
amount in view of the total volume of 
the PCS, the SITs and the Safety 
Injection Refueling Water Tank 
(SIRWT). Analysis shows that when the 
contents of the SITs are at the proposed 
lower level, and after a LOCA, the SITs 
do not empty until after the peak 
cladding temperature (PCT) is reached 
and until after high pressure and low 
pressure safety injection are actuated. 
At the time the SITs do empty, the 
cladding temperature continues to 
decrease. In addition, the LOCA 
containment analysis, which 
conservatively did not take credit for 
SIT injection, shows that peak 
containment pressure during this event 
stays below the design pressure. 
Therefore, since the PCT is not raised, 
containment pressure remains within 
design criteria, and the amount of 
borated water for safety injection 
recirculation is not significantly 
reduced, this changes does not involve a 
significant reduction in the margin of 
safety. 

Therefore, based on the above 
circumstances, the Commission has 
made a proposed determination that the 
amendment request involves no 
significant hazards consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any commenis received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a fina! determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publications Services, 
Office of Administration, U.S. Nuclear 
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‘Regulatory Commission, Washington, 
DC 20555, and should cite the 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 
room P-223, Phillips Building, 7920 
Norfolk Avenue, Bethesda, Maryland, 
from 7:30 a.m. to 4:15 p.m. Copies of 
written comments received may be 
examined at the NRC Public Document 
room, the Gelman Building, 2120 L Street 
NW., Washington, DC. The filing of 
requests for hearing and petitions for 
leave to intervene is discussed below. 

By January 28, 1991, the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR part 2. 
Interested persons should consult a 
current copy of 10 CFR 2.714 which is 
available at the Commission's Public 
Document room, the Gelman Building, 
2120 L Street NW., Washington, DC 
20555 and at the local public document 
room located at the Joseph P. Mann 
Liberty, 1516 Sixteenth Street, Two 
Rivers, Wisconsin. If a request for a 
hearing or petition for leave to intervene 
is filed by the above date, the 
Commission or an Atomic Safety and 
Licensing Board, designated by the 
Commission or by the Chairman of the 
Atomic Safety and Licensing Board 
Panel, will rule on the request and/or 
petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
resulis of the proceeding. The petition 
should specificaily explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 


which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may. amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described below. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

if a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves a 
significant hazards consideration, any 
hearing held would take place before 
the issuance of any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 


during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received. 
Should the Commission take this action, 
it will publish a notice of issuance and 
provide for opportunity for a hearing 
after issuance. The Commission expects 
that the need to take this action will 
occur very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission's Public 
Document room,the Gelman Building, 
2120 L Street, NW., Washington, DC, by 
the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at 1 (800) 325-6000 (in 
Missouri 1 (800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
L.B. Marsh: Petitioner's name and 
telephone number; date petition was 
mailed; plant name; an publication date 
and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and to Judd L. Bacon, Esq., 
Consumers Power Company, 212 West 
Michigan Avenue, Jackson, Michigan 
49201, attorney for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer, or the 
Atomic Safety and Licensing Board that 
the petition and/or request, should be 
granted based upon a balancing of the 
factors specified in 10 CFR 2.714(a}(1)(i)- 
(v) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment dated August 3, 1989, as 
amended October 3, 1989, which is 
available for public inspection at the 
Commission's Public Document Room, 
the Gelman Building, 2120 L Street NW., 
Washington, DC 20555, and at the Van 





Zoeren Library, Hope College, Holland, 
Michigan 49423. 

Dated at Rockville, Maryland, this 20th day 
of December 1990. : 
For the Nuclear Regulatory Commission. 
L.B. Marsh, Director, 
Project Directorate Hil-1, Division of Reactor 
Projects II/AIV/V, Office of Nuclear Reactor 
Regu/ation. 
[FR Doc. 90-30429 Filed 12-27-90; 8:45 am] 
BILLING CODE 7590-01-M 


Fewell Geotechnical Engineering, Ltd.; 
Establishment of Atomic Safety and 
Licensing Board 


[Docket No. 030-30870-OM; ASLBP No. 
91-629-91-OM! 


Pursuant to delegation by the 
Commissien dated December 29, 1972, 
published in the Federal Register, 37 FR 

710 (1972}, and $§ 2.105, 2.700, 2.702, 
2.714, 2.714a. 2.717 and 2.721 of the 
Commission's Regulations, all as 
amended, an Atomic Safety and 
Licensing Beard is being established in 
the following proceeding. 


Fewell Geotechnical Engineering, Ltd. 


Byproduct Maierial License No. 53- 
23288-01, EA 90-190 


This Board is being established 
pursuant to the request by Mr. Thomas 
E. Murray, a radiographer for the 
- Licensee, for a hearing regarding an 

Order issued by the Deputy Executive 

Director for Nuclear Materials Safety, 

Safeguards and Operations Support, 

dated November 2, 1990, entitled “Order 

Modifying License (Effective 

Immediately).” (55 FR 47409, November 

13, 1990) The Order modified License 

No. 53-23288-01 by adding the condition 

that: Fewell Geotechnical Engineering, 

Ltd., sball not utilize Mr. Thomas E. 

Murray in any licensed activities, 

including. but not limited to, activities 

performed by radiographers, 
radiographers’ assistants, and helpers 
for a period of three years. 

An Order designating the time and 
place of any hearing will be issued at a 
later date. 

All correspondence, documents and 
other materials shall be filed in 
accordance with 10 CFR 2.701.:The 
Board is.comprised of the following 
Administrative Judges: ; 

B. Paul Cotter, Chairman Atomic Safety 
and Licensing Board Panel U.S. 
Nuclear Regulatory Commission 
Washington, DC 20555 

Dr. Richard F: Foster P.O.:Box 4263 

Sunriver, Oregon 97707 
Dr. Peter S. Lam Atomic Safety and 

Licensing Board Panel U.S. Nuclear 


Regulatory Commission Washington, 
DC 20555 
Issued at Bethesda, Maryland, this 21st day 
of December 1990. 
Robert M. Lazo, 
Acting Chief Administrative Judge, Atomic 
Safety and Licensing Board Panei. 
[FR Doc. 90-30427 Filed 12-27-90; 8:45 am] 
BILLING CODE 7590-01-M 


OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 


{Docket No. 301-81] 
Termination of Investigation; Denial of 


Benefits Under Trade Agreement by 
the European Communities 


AGENCY: Office of the United States 
Trade Representative. 

ACTION: Notice of termination o! 
investigation under section 302{5) of the 
Trade Act of 1974, as amended. 


SUMMARY: The United States Trade 
Representative (“USTR") has decided to 
terminate an investigation initiated 
under section 302(b) of the Trade Act of 


_ 1974, as amended (the “Trade Act”), 


with respect to denial of benefits under 
a trade agreement by the European 
Communities (“EC”), having reached a 
satisfactory resolution of the issues 
under investigation. In light of this 
resolution, the USTR has decided not to 
suspend tariff concessions on specified 
products effective midnight on 
December 31, 1990. 
DATES: This investigation was 
terminated effective December 21, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Bennett Harman, Director, European 
Community Affairs, (202) 395-3074, o1 
Marilyn Moore, Senior Agricultural 
Economist, (202) 395-5006, or Andrew 
Shoyer, Assistant General Counsel, (202) 
395-7203. The address for these 
individuals is: Office of the United 
States Trade Representative, Executive 
Office of the President, 600 17th Street 
NW., Washington, DC 20506. 
SUPPLEMENTARY INFORMATION: As part 
of the arrangements for the accession of 
Portugal and Spain to the European 
Economic Communities (“EEC”), the 
EEC withdrew tariff concessions on 
products from Portugal and Spain, 
imposed variable levies on Spanish 
imports of corn and sorghum, and took 
other actions affecting U.S. exports, 
effective beginning March 1, 1986. The 
average annual value of U.S. exports. 
affected by the EEC’s actions exceeded 
one billion doliars in the 1981-83 period. 
In discussions with the EC in 1986, the 
United States Government sought the 
removal of certain restrictions ahd, in 
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accordance with U.S. rights under 
Articles XXIV and XXVIII of the GATT, 
sought appropriate compensation from 
the EC for the tariff and variable levy 
actions. 

On January 29, 1987, the United States 
Government entered into an “Agreement 
for the Conclusion of Negotiations’ 
Between the United States and the 
European Community Under GATT 
Article XXIV:6.”" That agreement set 
forth several measures to be taken by 
the EC and temporarily compensated the 
United States by, inter alia, reducing 
duty rates on an autonomous basis on 29 
tariff lines and ensuring a minimum 
access level of imports of two million 
metric tons of corn and of three huncéred 
thousand metric tons of sorghum into 
Spain for consumption from non-EC 
sources. Those measures were to apply 
until December 31, 1990. The agreement 
also specified that both parties wouid 
initiate in July 1990 a “major review ci 
the situation * * * with the objective of 
determining at that time what new 
action, if any, might be appropriate.” 
Both parties reserved “full GATT righis 
including these which would otherwise 
be time-limited.” 

In July 1990, representatives of the 
Government of the United States and 
the EC met to initiate a review of the 
situation. Notwithstanding the U.S. right 
under GATT Article XXIV to continued 
compensation for the withdrawal! of 
concessions associated with the 
addition of Portugal and Spain to the 
EEC, the EC refused to extend such 
compensation beyond December 31, 
1990. 

Where a contracting party to the 
GATT has withdrawn a concession in 
the expansion of a customs union, 
Article XXEV of the GATT entitles other 
contracting parties to negotiated 
compensation, or, in the absence of a 
successful negotiation, to use Article 
XXVIII to “withdraw substantially 
equivalent concessions.” This Article 
XXVUI right is time-limited and could be. 
construed, in this case, to expire at 
midnight on December 31, 1990, unless 
exercised or extended. ‘ 

On November 15, 1990, the USTR 
initiated an investigation under section 
302(b} of the Trade Act with respect to 
the EC’s policy and practice in this 
matter, in order to determine whether it 
is actionable under section 301 of the 
Trade Act. 55 FR 48, 197 (November 19, 


1996}. The USER proposed that if the . 


United States and the EC were unable to 


_ negotiate by. midnight on December 31; 


4990, 2 mutually acceptable solution that 
compensates the United States in 
accordance with its rights under the 
GATT, then the USTR would determine 
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that the EC would be denying benefits to 
the United States under a trade 
agreement as of midnight December 31, 
1990, and the United States would 
suspend as of midnight December 31, 
1990, its obligation to maintain tariffs at 
their appropriate rates on specified 
products. A public hearing concerning 
the proposed determinations was held 
on November 26, 1990, and written 
comments from interested persons were 
received. 

Article XXVIII of the GATT requires 
that notice of intent to withdraw 
substantially equivalent concessions be 
received by the GATT Contracting 
Parties thirty days prior to the date that 
such concessions are withdrawn. 
Accordingly, on November 30, 1990, the 
United States notified the GATT 
Contracting Parties that it would 
suspend tariff concessions on specified 
products in the United States tariff 
schedule, effective midnight December 
31, 1990, unless there were by that time 
a satisfactory agreement to continue 
compensating the United States for 
trade damage associated with the 
accession of Portugal! and Spain into the 
EEC. 55 FR 50,269 (December 5, 1990). 

On December 21, 1990, the United 
States and the EC reached an agreement 
to extend until December 31, 1991, all of 
those rights and obligations in the 
“Agreement for the Conclusion of 
Negotiations Between the United States 
and the European Community Under 
GATT Article XXIV:6” dated January 30, 
1987, together with its annexes, that 
would otherwise expire on December 31, 
1990. The United States and the EC 
agreed to resume their review of the 
situation not later than during June 1991 
in order to achieve a final-and mutually 
satisfactory understanding by 
September 30, 1991. 

On the basis of the trade agreement 
reached with the EC, the USTR has 
decided to terminate the investigation 
initiated under section 302(b) of the 
Trade Act. The United States will advise 
the GATT Contracting Parties that it 
will not suspend as of midnight 
December 31, 1990, its obligation to 
maintain tariffs at their appropriate 
rates on products listed in the Annex 
notified to the GATT Contracting Parties 
and published in the Federal Register on 
December 5, 1990 (55 FR 50,269). The 
USTR will monitor EC compliance with 
this trade agreement and if, on the basis 
of this monitoring, the USTR considers 
that the EC is not satisfactorily 
implementing the agreement, or if no 
final and mutually satisfactory 
understa.uding on this matter is reached 


by September 30, 1991, the USTR shall 
determine what further action to take. 
Andrew W. Shoyer, 

Acting Chairman, Section 301 Committee. 
[FR Doc. 90-30480 Filed 12-27-90; 8:45 am] 
BILLING CODE 3190-01-M 


OFFICE OF SCIENCE AND 
TECHNOLOGY POLICY 


National Advisory Committee on 
Semiconductors 


The purpose of the National Advisory 
Committee on Semiconductors (NACS) 
is to devise and promulgate a national 
semiconductor strategy, including 
research and development. The 
implementation of this strategy will 
assure the continued leadership of the 
United States in semiconductor 
technology. The Committee will meet-on 
Thursday, January 10, 1991 at 
SEMATECH, 2706 Montopolis Drive, 
Austin, Texas. The proposed agenda is: 

1. Briefing of the Committee on its 
organization and administration. 

2. Presentations to the Committee by 
OSTP personnel and personnel of other 
agencies on proposed. and ongoing 
studies regarding semiconductors. 

3. Discussion of Working Group 
actions. : 

A portion of the January 10th session 
will be closed to the public. 

The briefing on some of the current 
activities of OSTP necessarily will 
involve discussion of material that is 
formally classified in the interest of 
national defense or for foreign policy 
reasons. This is also true for a portion of 
the briefing on panel studies. As well, a 
portion of both of these briefings will 
require discussion of internal personnel 
procedures of the Executive Office of 
the President and information which, if 
prematurely disclosed, would 
significantly frustrate the 
implementation of decisions made 
requiring agency action. These portions 
of the meeting will be closed to the 
public pursuant to 5 U.S.C. 552b.:(c)(1), 
(2), and (9)(B). 

A portion of the discussion panel 
composition will necessitate the 
disclosure of information of a personal 
nature, the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy. 
Accordingly, this portion of the meeting 
will also be closed to the public, 
pursuant to 5 U.S.C. 552b. (c)(6). 

Because of advance security 
arrangements, persons wishing to attend 
the open portion of the meeting should | 
contact Ms. Kathleen Elim, at (703) 528- 
6090 prior to January 8, 1991, or 
subsequently at (512) 356-3035. Ms. Elim 


53377 


is also available to provide specific 
information regarding time, place and 
agenda for the open session. 


Dated: December 21, 1990: 
Damar W. Hawkins, 
Executive Assistant, Office of Science and 
Technology Policy. 
[FR Doc. 90-30395 Filed 12-21-90; 4:47 pm] 
BILLING CODE 3170-01-OSTP 


SECURITIES AND EXCHANGE 
COMMISSION 


[File No. 500-1] 


Bancorp Mortgage Corporation of 
America, Unifirst Corp.; Order of 
Suspension of Trading 


December 21, 1990. 


It appears to the Securities and 
Exchange Commission that there is a 
lack of adequate current information 
concerning the securities of Bancorp 
Mortgage Corporation of America and 
Unifirst Corporation and that questions 
have been raised about the adequacy 
and accuracy of publicly disseminated 
information concerning, among other 
things, the corporate histories and 
financial conditions of the companies, 
the identities of their shareholders, the 
beneficial ownership and control of the 
companies’ shares and the claims for 
exemption from the registration 
provisions of the Securities Act of 1933 
made by these companies and pursuant 
to which their securities are trading. The 
Commission is of the opinion that the 
public interest and the protection of 
investors require a suspension of trading 
in the securities of the above-listed 
companies. 

Therefore, it is ordered, pursuant to 
section 12({k) of the Securities Exchange 
Act of 1934, that trading in the above- 
listed companies, over-the-counter or 
otherwise, is suspended for the period 
from 9:30 a.m. edt, December 21, 1990 
through 11:59 p.m. edt, on January 7, 
1991. 


By the Commission. 
Jonathan G. Katz, 
Secretary. 
[FR Doc. 90-30376 Filed 12-27-90; 8:45 am] 
BILLING CODE 8010-01-M 


[Release No. IC-17914; 811-3606] 
The Benchmark Tax-Exempt Fund; 
Notice of Application 


December 21, 1990. 


AGENCY: Securities and Exchange 
Commission (“SEC” or “Commission’”’). 





ACTION: Notice of Application for an 
Order under the Investment-Company 
Act of 1940 (the “1940 Act”). 


APPLICANT: The Benchmark Tax-Exempt 


Fund. 


RELEVANT 1940 ACT SECTIONS: Order 
requested under section 8(f) of the 1940 
Act. 
SUMMARY OF APPLICATION: Applicant 
seeks an order declaring that it has 
ceased to be an investment company. 
FILING DATE: The application was filed 
November 20, 1990. 
HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request hearing 
by writing to the SEC’s Secretary and 
serving Applicant with a copy of the 
request, personally or by mail. Hearing 
requests should be received by the SEC 
by 5:30 p.m. on January 22, 1991, and 
should be accompanied by proof of 
service on the Applicant, in the form of 
an affidavit or, for lawyers, a certificate 
of service. Hearing requests should state 
the nature of the writer's interest, the 
reason for the request, and the issues 
contested. Persons who wish to be 
notified of a hearing may request 
notification by writing to the SEC’s 

_ Secretary. 
ADDRESSES: Secretary, SEC, 450 5th 
Street, NW., Washington, DC 20549. 
Applicant, 4900 Sears Tower, Chicago, 
Illinois 60606. 
FOR FURTHER INFORMATION CONTACT: 
Thomas G. Sheehan, Staff Attorney, at 
(202) 272-7324, or Stephanie M. Monaco, 
Branch Chief, at (202) 272-3030 (Division 
of Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC's 
Public Reference Branch. 


Applicant's Representations 


1. Applicant's registered as a 
diversified, open-end management 
investment company under the 1940 Act 
on November 23, 1982. 

2. On November 23, 1982, Applicant 
also filed a registration statement under 
the Securities Act of 1933 to register an 
indefinite number of units of beneficial 
interest, without par value (known as 
“Short-Term Diversified Units”). 
Applicant's registration statement 
became effective and Applicant 
commenced the initial public offering of 
its shares on May 19, 1983. 

3. Applicant was organized as a 
Massachusetts business trust on July 15, 
1982. Applicant is in the process of 


terminating its existence under 
Massachusetts law. 

4. On August 15, 1990, the Applicant, 
on behalf of its Short-Term Diversified 
Portfolio (the “Portfolio”), the only 
outstanding series of the Applicant, 
entered into an Agreement and Plan of 
Reorganization (the “Agreement”) with 
The Benchmark Funds (“TBF”) on behalf 
of its Tax-Exempt Portfolio (the 
“Series”). The transactions 
contemplated by the Agreement are 
hereinafter referred to as the 


“Reorganization”. TBF, a Massachusetts © 


Business Trust, is registered as an open- 
end management company under the 
1940 Act. 

5. Previously, on July 16, 1990, the 
then-present Trustees of the Applicant, 
including a majority of the Trustees who 
were not interested persons of the 
Applicant, had approved the 
Reorganization and had recommended 
that the Applicant's unitholders approve 
the Agreement. 

6. At the Special Meeting of 
Applicant's Unitholders held on October 
3, 1990, a majority of the unitholders 
approved the Agreement providing for 
the Reorganization, and Applicant's 
subsequent deregistration and 
termination. 

7. On October 5, 1990, pursuant to the 
Agreement, Applicant on behalf of the 
Portfolio, transferred al) of the assets 
and liabilities of the Portfolio to the 
Series of TBF in exchange for a number 
of units of beneficial interests of such 
Series equal to the number of units of 
beneficial interest of the Portfolio 
outstanding immediately before the 
effective time of the Reorganization. The 
Series has assumed all of the obligations 
and liabilities of the Portfolio. 
Immediately after the transfer, the 
Applicant, on behalf of the Portfolio, 
distributed the units of beneficial 
interest of the Series to unitholders of 
the Portfolio in complete liquidation. 
Upon completion of the Reorganization 
each unitholder of the Portfolio owned 
as many full or fractional units of 
beneficial interest of the Series, with the 
same net asset value, as the number of 
units of beneficial interest of the 
Portfolio owned by such unitholders 
immediately prior to the reorganization. 

8. Immediately prior to the 
Reorganization, Applicant's Portfolio 
had outstanding 669,012,795.76 Short- 
Term Diversified Units of beneficial 
interest, without par value, representing 
a net-asset value of the Portfolio of 
$669,012,795.76, or $1.00 per unit. 

9. The Portfolio’s legal, according and 
other expenses relating to the 
Reorganization were $53,000. Upon 
consummation of the Reorganization, 
these expenses were assumed by the 
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Series of TBF. Total Reorganization 
expenses for the Portfolio and the Series 
approximately $65,000. 

10. Applicant has no outstanding 
assets, debts, or liabilities as of the date 
of this application. 

11. Applicant is not a party to any 
litigation or administrative proceeding, 
as of the date of this application. 

12. Applicant is engaged in only those 
business activities necessary to wind up 
its affairs. 

13. Applicant has no unitholders as of 
the date of this application. There are no 
former unitholders of Applicant to 
whom disbursements in complete 
liquidation of their interests in 
Applicant have not been made. 


For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 90-30466 Filed 12-27-90; 8:45 am] 
BILLING CODE 8010-01- 


[File No. 500-1} 


Chaparral Mining Corp.; Order of 
Suspension of Trading 


It appears to the Securities and 
Exchange Commission that there is a 
lack of adequate current information 
concerning the securities of Chaparral 
Mining Corporation, a Colorado 
corporation with offices located at 1101 
Capital of Texas Highway, Suite E~200, 
Austin, Texas 78746, and that questions 
have been raised about the adequacy 
and accuracy of publicly disseminated 
information concerning, among other 
things, the value of the company’s 
assets, the results of the company’s 
business operations, the company’s 
business prospects, and the identities 
and backgrounds of control persons. The 
Commission is of the opinion that the 
public interest and the protection of 
investors require a suspension of trading 
in the securities of Chaparral Mining 
Corporation. 

Therefore, it is ordered, pursuant to 
section 12{k} of the Securities Exchange 
Act of 1934, that trading in the securities 
of Chaparral Mining Corporation, over- 
the-counter or otherwise, is suspended 
for the period from 9:30 a.m. (e.s.t.) on 
December 24, 1990 through 11:59 p.m. 
(e.s.t.) on January 8, 1991. 

By the Commission. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 90-30471 Filed 12-27-90; 8:45 am] 
BILLING CODE 8040-01-M 
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[Release No. IC-17911; 812-7455] 


Unison Investment Trusts Ltd.; Notice 
of Application 


December 21, 1990. 

AGENCY: Securities and Exchange 
Commission (SEC). 

ACTION: Notice of application for an 
order under the Investment Company 
Act of 1940 (the “1940 Act"). 


APPLICANTS: Unison Investment Trust 
Ltd. (the “Sponsor”), Central Equity 
Trust, Utility Series 1, and on behalf of 
all subsequent and similar Trusts and 
series of Trusts (individually “Trust”, 
and collectively, “Trusts’’). 

RELEVANT 1940 ACT SECTIONS: Order 
requested under section 6{c) of the 1940 
Act for an exemption from sections 14(a) 
and 19(b) of the 1940 Act and Rule 19b-1. 
SUMMARY OF APPLICATION: Applicants 
seek an order (1) exempting the Trusts 
from having to take for their own 
account or place with others $100,000 
worth of Units under an investment 
letter and (2) permitting the Trusts to 
distribute capital gain dividends within 
a reasonable time after receipt. 

FILING DATE: The application was filed 
on January 8, 1990 and amended on 
December 4, 1990. 

HEARING OR NOTIFICATION OF HEARING: 
An order granting the application will be 
issued unless the SEC orders a hearing. 
Interested persons may request a 
hearing by writing to the SEC’s 
Secretary and serving applicant with a 
copy of the request, personally or by 
mail. Hearing requests should be 
received by the SEC by 5:30 p.m. on 
January 22, 1991, and should be 
accompanied by proof of service on the 
applicant, in the form of an affidavit or, 
for lawyers, a certificate of service. 
Hearing requests should state the nature 
of the writer’s interest, the reason for 
the request, and the issues contested. 
Persons who wish to be notified of a 
hearing may request notification by 
writing to the SEC’s Secretary. 
ADDRESSES: Secretary, SEC, 450 Fifth 
Street, NW., Washington, DC 20549; 
Applicants, Unison Investment Trusts, 
Ltd., 201 Progress Parkway, Maryland 
Heights, Missouri 63403. 

FOR FURTHER INFORMATION CONTACT: 
Thomas G. Sheehan, Staff Attorney, at 
(202) 272-7324, or Stephanie M. Monaco, 
Branch Chief, at (202) 272-3030 (Division 
of Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the SEC’s 
Public Reference Branch. 


Applicants’ Representations 

1. The exemptive orders are requested 
for Unison Investment Trusts, Ltd. and 
Central Equity Trust, Utility Series 1 and 
subsequent and similar Trusts and 
series of Trusts sponsored by the 
Sponsor and meeting the description of 
such Trusts in the application 
(“Applicants”). Applicants assert that 
with respect to relief sought by Trusts 
not yet in existence, such relief shall be 
availed of only under the same or 
substantially similar facts and 
circumstances as are set forth in the 
application. 

2. Central Equity Trust, Utility Series 
1, and each future Trust, will be 
governed by a Standard Terms and 
Conditions of Trust and a related Trust 
Agreement (collectively the “Indenture”) 
between the Sponsor and a corporate 
fiduciary (the Trustee”) to be entered 
into prior to the registration of the Trust 
with the SEC. The Indenture for each 
Trust will contain standard terms and 
conditions of trust common to all trusts. 
Pursuant to the Indenture, the Sponsor 
will deposit with the Trustee more than 
$100,000 aggregate value of securities 
(the “Securities”) which the Sponsor has 
accumulated for such purpose. 
Simultaneously with such deposit (the 
“Date of Deposit”), the Trustee will 
deliver to the Sponsor the units of 
beneficial ownership (“Units”) 
representing the entire ownership of the 
Trust (owners of such Units are 
hereinafter referred to as 
“Unitholders”). The Sponsor in turn will 
offer these Units to the public at the 
public offering price described in the 
prospectus included in the registration 
statement for the applicable Trust series 
(the Prospectus”), which price is based 
on the market value of the underlying 
Securities, plus a sales charge. 

3. Each Trust will consist of the 
Secretaries, or contracts to purchase 
such Securities, replacement Securities, 
if any, deposited into or acquired by the 
Trust subsequent to the initial Date of 
Deposit, such securities as may continue 
to be held from time to time in 
substitution for any of the Securities, 
and undistributed cash. Certain of the 
Securities may from time to time be sold 
under the limited circumstances set 
forth in the Indenture. The proceeds 
from such dispositions will be 
distributed pro rata to Unitholders. 

4. Following the deposit by the 
Sponsor of the Securities for each Trust 
Series with the Trustee, and following 
the effectiveness of the registration 
statement relating to that Trust Series 
under the Securities Act of 1933 (the 
“1933 Act") and clearance by the 
securities authorities of the various 
states, the Sponsor will offer the Units 


of that Trust Series to the public at the 
public offering price set forth in the 
Prospectus. 

5. Units will remain outstanding until 
redeemed or until the termination of the 
Trust. Upon direction of.the Sponsor, 
with the written consent of the 
Unitholders representing 51% of the 
Units then outstanding, the Trustee may 
liquidate the Trust. The Trust will 
terminate upon the sale or other 
disposition of the last security held 
thereunder, but in no event will it 
continue beyond the mandatory 
termination date in the Prospectus. 

6. Each unit of a particular Trust 
Series will represent a fractional 
individed interest in the ownership of 
the Securities and any undistributed 
cash of that Trust. The numerator of the 
fractional interest represented will be 1. 
The denominator will be the number of 
Units of the Trust.then outstanding. 
Unitholders may tender their Units to 
the Trustee for redemption at a specified 
price determined by the Trustee (the 
“Redemption Price”), representing each 
unit's pro rata share of: (a) The 
aggregate market value of the Securities, 
(b) cash on hand in the Trust including 
dividends receivable on stocks trading 
exdividend as of the date of 
computation, and (c) any other assets of 
the Trusts, less {i) amounts representing 
taxes or governmental charges payable 
out of the Trust, (ii) the accrued 
expenses of the Trust, and (iii) cash held 
for distribution with Unitholders of 
record as of a date prior to the 
evaluation. In the event that any Units 
shall be redeemed, the denominator of 
the fraction will be reduced and the 
fractional undivided interest 
represented by such Units increased. 

7. While not obligated to do so, 
Edward D. Jones & Co. (the “Managing 
Underwriter”) intends to maintain, at its 
expense, a secondary market for Units 
in the Trust and to offer continuously to 
repurchase Units from Unitholders at 
the Redemption Price. Any Units 
purchased by the Managing Underwriter 
at the Redemption Price may be offered 
to the public by the Managing 
Underwriter at the then current public 
offering price, plus accrued distribution 
amounts. The public offering price for 
secondary market sales will be based on 
the net asset value of each Unit as next 
determined after receipt of a purchase 
order. Such price will include a 
maximum sales charge of 4.5%, which 
will be reduced annually by one-half of 
1 percent, beginning on the first July 1 
that is at least six months after the Date 
of Deposit, to a minimum sales charge of 
1.5 percent. However, the Managing 
Underwriter at any time may 





temporarily or permanently discontinue 
the repurchase of Units at the 
redemption price if the supply of Units 
exceeds the demand (or for any other 
business reason). On such occasions, 
Unitholders may redeem their Units 
through the Trustee, although the 
Sponsor shall have the right to 
repurchase such tendered Units at a 
price not less than the price the 
Unitholder would receive from the 
Trustee upon such tender. 

Applicant’s Legal Conclusions 

8. Applicants contend that, since each 
Trust will have an initial net worth of 
$100,009 invested in Securities prior to 
the date on which effectiveness is 
requested for the Trust under the 1933 
Act, Applicants will comply fully with 
section 14(a) of the 1940 Act. Applicants 
recognize, however, that by 
withdrawing certificates representing 
the entire beneficial ownership interest 
of a Trust the Sponsor may be deemed 
to be reducing each Trust's net worth 
requirements of section 14{a). 
Applicants request an exemption to the 
extent that section 14{a}) would require 
the Sponsor to take for its own account 
or place with others $100,000 worth of 
Units under an investment letter, on the 
ground that such exemption is 
appropriate in the public interest and 
consistent with the protection of 
investors and the purposes fairly 
intended by the policies and provisions 
of the 1940 Act. Applicants will comply 
in all respects with the requirements of 
rule 14a-3, which provides an exemption 
from section 14{a} under the 1940 Act, 
except that the Trusts will not restrict 
their portfolio investments to “eligible 
trust securities.” 

9. in connection with the requested 
exemption from section 14f{a), the 
Sponsor agrees to direct the Trustee to 
distribute to each investor his or her pro 
rata share of the net worth of the 
applicable Trust and to refund on 
demand and without deduction the sales 
load to purchasers of Units, if, within 90 
days after the registration of a Trust 
Series under the 1933 Act becomes 
effective, the net worth of that Trust is 
reduced to $100,000 or the Trust is 
terminated. In addition, the Sponsor 
agrees to instruct the Trustee of each 
Trust that if, as the result of the 
redemption by the Sponsor of unsold 
Units, the net worth of a Trust will be 
less than 40% of the market value of the 
Securities originally deposited in such 
Trust, the Trustee shall terminate the 
Trust in the manner provided in the 
Indenture. Following such termination, 
the Sponsor will distribute to 
Unitholders any Securities or other 
assets deposited with the Trustee on a 


pro rata basis pursuant to the Indenture, 
and will refund any sales load on 
demand and without any deduction to 
any purchaser of Units. 

10. With respect to the requested 
exemption from section 19{b) of the 1940 
Act and rule 19b-1 thereunder, 
Applicants acknowledge that the 
purpose of these provisions is to ensure 
that no registered investment company 
can make a distribution of realized 
capital gains to shareholders in a 
manner that would indicate that they 
are part of regular dividends from 
investment income, and that 
distributions of capital gains other than 
at fiscal year ends, or soon thereafter, 
could have such an effect. 

11. Rule 19b-1 contains an exception 
in subparagraph (b} which would enable 
a unit investment trust to distribute 
capital gain dividends received from a 
“regulated investment company” within 
a reasonable time after receipt. A 
further exception to rule 19b-1 is found 
in subparagraph (c) which, under certain 
circumstances, does not impose the 
requirements of rule 19b-1 on a unit 
investment trust investing in “eligible 
trust securities” as defined by rule 14a- 
3(b) of the 1940 Act. The Trust does not 
quality for either exception to rule 19b-1 
set forth in subparagraphs {b} or (c), 
however, because it may receive capital 
gains from other than a “regulated 
investment company” and because it 
does not intend to invest in “eligible 
trust securities.” 

12. Applicants submit that the dangers 
of manipulation of capital gains and 
confusion between capital gains and 
regular income distribution, which rule 
19b-1 is designed to prevent, do not 
exist in the Trust because neither the 
Sponsor nor the Trust, like a Trust 
consisting of “eligible trust securities,” 
has control over events, other than the 
selection of the Portfolio, which might 
trigger capital gains (i.e., the tendering 
of Units for redemption or credit factors 
affecting the Securities). Also, because 
distributions of capital are clearly 
identified in accompanying reports to 
Unitholders as a return of capital, and 
are relatively small in comparison to 
normal dividend distributions, the 
danger of confusion is not present in the 
operation of the Trust. For these 
reasons, applicants contend the granting 
of the exemption requested would be 
both consistent with the purposes and 
policies of the 1940 Act and in the best 
interest of the Unitholders. 


Applicants’ Condition 
If the requested order is granted, the 


Applicants agree to the following 
conditions: 
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With respect to the relief sought by the 
Trusts not yet in existence, such relief shall 
be availed of only under the same or 
substantially similar facts and circumstances 
set forth in the application. - 

For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 

Jonathan G. Katz, 

Secretary. 

[FR Doc. 90-30467 Filed 12-27-90; 8:45 am] 
BILLING CODE 8010-01-M 


DEPARTMENT OF TRANSPORTATION 
Office of the Secretary 


Security of Aircraft and Safety of 
Passengers Transiting Lima, Peru 


Pursuant to section 1115(d) of the 
Federal Aviation Act, on September 25, 
1990, I notified the Government of Peru 
that I had determined that Jorge Chavez 
International Airport, Lima, Peru, did 
not maintain and administer effective 
security measures. On December 24, 
1990, ninety days elapsed since my 
determination, and I have found that 
Jorge Chavez International Airport still 
does not maintain and administer 
effective security measures. My 
determination is based on Federal 
Aviation Administration assessments 
which reveal that security measures 
used at the airport do not meet the 
standards established by the 
International Civil Aviation 
Organization. 

Pursuant to section 1115 of the Federal 
Aviation Act, (49 U.S.C. 1515), Lhave 
directed that a copy of this notice be 
published in the Federal Register, that 
my determination be displayed 
prominently in all U.S. airports regularly 
being served by scheduled air carrier 
operations, and that the news media be 
notified of my determination. In 
addition, as a result of this 
determination, all air carriers and 
foreign air carriers (and their agents) 
providing service between the United 
States and Jorge Chavez International 
Airport must provide notice of my 
determination to any passenger 
purchasing a ticket for transportation 
between the United States and the Lima 
Airport, with such notice to be made by 
written material included on or with 
such ticket. 


Dated: December 24, 1990. 
Samuel K. Skinner, 
Secretary of Transportation. 
[FR Doc. 90-30488 Filed 12-24-90; 12:36 pmj 
BILLING CODE 4910-62-18 





Federal Register / Vol. 55, No. 250 / Friday, December 28, 1990 / Notices 


Federal Highway Administration 


Environmental Impact Statement; 
Dodge and Steel Counties, MN 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 
ACTION: Notice of Intent (NOI). 


SUMMARY: The FHWA is issuing this 
notice to advise the public that an 
environmental impact statement will be 
prepared for a proposed highway 
reconstruction project on US 14 in 
Dodge and Steele Counties, Minnesota. 
FOR FURTHER INFORMATION CONTACT: 
Alan J. Friesen, Program Operations 
Engineer, Federal Highway 
Administration, Suite 490 Metro Square 
Building, 7th and Robert Streets, Si. 
Paul, Minnesota, 55101, Telephone: (612) 
290-3236. 

SUPPLEMENTARY INFORMATION: The 
FHWA, in cooperation with the 
Minnesota Department of 
Transportation (MnDOT), will prepare 
an Environmental Impact Statement 
(EIS) on a proposal to reconstruct US 
Highway 14 (US 14) to a divided four- 
lane roadway from the current four-lane 
section near Kasson to the current four- 
lane section of US 14 approximately 1.3 
miles west of the junction of TH 218 in 
Steele County; a distance of about 22 
miles. 

Improvements to the roadway are 
considered warranted to enhance safety 
of travel for existing and projected 
traffic. Alternatives under consideration 
include: (1) Taking no action; (2) 
corstructing a four-lane divided 
roadway utilizing the existing corridor; 
(3) constructing a four-lane divided 
roadway using a new location; and (4) 
constructing a four-lane roadway using 
a combination of existing and new 
alignments. Incorporated into the 
studies of the build alternatives will be 
design variations of grade and 
alignment. 

Letters describing the proposed action 
and soliciting comments will be seni to 
appropriate federal, state and local 
agencies, and to private organizations 
and citizens who have previously 
expressed or are known to have interest 
in this proposal. The initial scoping 
process began in early 1990 withg the 
first public scoping meeting held in May 
1990. As a result of that meeting and 
review of the draft scoping document, 
the project limits were expanded. The 
scoping process is being extended to 
accommodate an additional public 
scoping meeting which will be held in 
the City of Claremont, Dodge County, 
MN on January 3, 1991. Meetings with 
public officials will be held in Olmsted, 
Dodge an? Steele Counties between 


November 1990 and early 1992. In 
addition, a public hearing will be held. 
Public notice will be given of the time 
and place of the meetings and hearing. 
The draft EIS will be available for public 
and agency review and comment prior 
to the public hearing. 

To ensure that the full range of issues 
related to this proposed action are 
addressed and that all significant issues 
are identified, comments and 
suggestions are invited from all 
interested parties. Comments or 
questions concerning this proposed 
action and the EIS should be directed to 
the FHWA at the address provided 
above. (Catalog of Federal Domestic. 
Assistance Program Number 20.205, 
Highway Research, Planning and 
Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernment consultation 
on Federal programs and activities 
apply to this program.) 

Issued on: December 18, 1990. 

Charles E. Foslien, 

Division Administrator FHWA Division 
Administrator. 

[FR Doc. 90-30451 Filed 12-27-90; 8:45 am] 
BILLING CODE 4910-22-M 


UNITED STATES INFORMATION 
AGENCY 


Program of Exchange with the Soviet 
Union 


AGENCY: United States Information 
Agency. 
ACTION: Notice. 


SUMMARY: Subject to the availability of 
funds, the United States Information 
Agency (USIA) invites applications from 
U.S. educational and other not-for-profit 
institutions to conduct exchanges with 
the Soviet Union of undergraduate 
college and university students. 

DATES: Deadlines for proposals: Must be 

received by COB February 15, 1991; 

Duration: The duration of the grant 

should be from six to eighteen months. 

Programs may begin no earlier than 

September 1, 1991. No funds may be 

expended until the grant agreement is 

signed. 

ADDRESSES: Fifteen copies of the 

completed application, including 

required forms, should be submitted to 
the office below. 

U.S. Information Agency, Office of the 
Executive Director, E/X, Room 336, 
301 4th Street, Washington, DC 20547. 

FOR FURTHER INFORMATION CONTACT: 

Interested U.S. organizations should 

write or call Mr. Merrill Miller or Ms. 

Debbie Trent at: USIA, 301 4th Street, 


European Exchanges Branch, E/ AEE, 
Room 208, Washington, DC 20547 Tel. 
(202) 619-4420. 

SUPPLEMENTARY INFORMATION: These 
exchanges are to be conducted in 
accordance with the Agreement 
between the United States of America 
and the Union of Soviet Socialist 
Republics on Expansion of 
Undergraduate Exchanges, signed in 
Washington, DC on June 1, 1990 and in 
accordance with the protocol tor the 
Program of Expanded Undergraduate 
Exchange between the United States of 
America and the Union of Soviet 
Socialist Republics. The purpose of this 
program is to increase undergraduate 
exchanges between the United States 
and the Soviet Union. For the academic 
year 1991-92 the intention is to increase 
the level by 250 students in each 
direction. Students in all academic fields 
are eligible; students of agriculture are 
to be especially encouraged to apply. 
Proposals should be reciprocal in nature, 
providing for an approximately equa! 
number of American and Soviet 
students. 

Overall authority for these exchanges 
is contained in the Mutual] Educational 
and Cultural Exchange Act of 1961, as 
amended, Public Law 87-256 (Fulbright- 
Hays Act). The purpose of the Act is “to 
enable the Government of the United 
States to increase mutual understanding 
between the people of the United States 
and people of other countries; to 
strengthen the ties which unite us with 
other nations by demonstrating the 
educational and cultural interests, 
developments, and achievements of the 
people of the United States and other 
nations and thus to assist in the 
development of friendly, sympathetic, 
and peaceful relations between the 
United States and the other countries of 
the world.” Programs and projects must 
conform with all Agency requirements 
and guidelines and are subject to final 
review by the USIA contracting officer. 
Applications for substantive, 
undergraduate, academic exchange will 
be accepted from accredited, degree- 
granting U.S. universities or colleges, 
consortia of such universities and 
colleges, university systems, and not- 
for-profit organizations engaged in 
international educationa) exchange 
programs. Support is offered for 
exchanges of undergraduate students for 
academic programs of from eight weeks 
to an academic year's duration, 
including those lasting an academic 
quarter, trimester, or semester. 
Participants must be citizens either of 
the U.S. or of the Soviet Union. 

Students should not have received 
their baccalaureates prior to 


BEST COPY AVAILABLE 





participation in this program. Proposals 
should be study programs for which 
academic credit is given. Applying 
institutions are expected to make their 
own direct arrangements with 
appropriate Soviet institutions. 
Language Qualifications: It is 
expected that undergraduate students 
have sufficient fluency in the language 
of the country (or of the republic) to be 
able to pursue university study in that 
language and to be able to converse 
with citizens of the country withovt the 
aid of interpreters. In order to give 
added encouragement to the 
pariicipation of students of agriculture 
as provided for in the Agreement, 
language standards may be modified for 
participating students of agriculiure. 


Allowable Costs 


Projects: Project awards wili be made 
in a range of amounts but will not 
exceed $75,000 except for consortia of 
three or more member colleges or 
universities, state university systems, or 
for organizations holding open, national 
competitions. For organizations with 
less than four years of experience in 
international exchange activities, grants 
will be limited to a maximum of $60,000. 
Grant-funded items of expenditure wiil 
be limited to the following categories: 
—tInternational travel 
—Domestic travel 
—Maintenance and per diem 
—Academic program costs, e.g. tuition, 
university fees 
—Books 
—Insurance 
—Transportation costs and partial 
maintenance for accompanying 
faculty or resident directors. 

—Administration (salaries, benefits, 
other direct and indirect costs) may 
not exceed 20 percent of the total 
requested; administrative expenses 
should be cost-shared. 

Orientation programs for participating 
students are encouraged, but funds for 
this purpose are not allowable from this 
grant awerd in this program. 

Applications should demonstrate 
substantial cost sharing, including 
tuition waivers. 

Interested U.S. organizations should 
write or call the office previously 
indicated to request detailed application 
packets, which include all necessary 
forms, formats, and guidelines for 
preparing proposals. Included in the 
guidelines when available will be the 
Protocol between the United States of 
America and the Union of Soviet 
Socialist Republics, currently being 
negotiated, which covers this exchange 
program. 
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Review Process 


USIA will acknowledge receipt of all 
proposals and will review them for 
technical eligibility. Eligible proposals 
will be forwarded to panels of USIA 
officers for advisory review in 
conformity with the criteria set forth 
herein and with the guidelines for 
preparing proposals prior to funding 
decisions by delegated officials. All 
proposals will also be reviewed by the 
Agency’s Office of the General Counsel, 
the appropriate geographic area office, 
and budget and contract offices. 
Completed applications will be 
reviewed according to the following 
criteria: 

a. Adherence of proposed activities to 
the conditions described above and in 
the “Protocol for the Program of 
Expanded Undergraduate Exchange” 
between the United States of America 
and the Union of Soviet Socialist 
Republics. 

b. Feasibility of the program plan and 
the capacity of the organization to 
conduct the exchange. 

c. Track record—relevant Agency and 
outside assessments of the 
organization’s experience with 
exchanges. 

d. Multiplier effect/impact—the 
impact of the exchange activity on the 
wider community and on the 
development of continuing ties. 

e. Value of U.S.-partner country 
relations—ihe assessment by USIA’s 
geographic area office of the need, 
potential impact, and significance of the 
project in the partner country. 

f. Cost effectiveness—greatest return 
on each grant dollar; degree of cost- 
sharing exhibited. 

g. Diversity and pluralism—preference 
will be given to proposals that 
demonsirate efforts to provide for the 
participation of students with different 
major disciplines, from different regions, 
and of different socio-economic and 
ethnic backgrounds, to the extent 
feasible for the applicant institutions. 

h. Preference will be given to full 
academic year programs. 


Notification 


All applicants will be notified of the 
results of the review process on or about 
May 15, 1991. Funded proposals will be 
subject to periodic reporting and 
evaluation requirements. 

Dated: December 21, 1990. 

Warren J. Obluck, 

Deputy Associate Director, Bureau of 
Educational and Cultural Affairs. 

FR Doc. 90-30398 Filed 12-27-90; 8:45 am] 
BILLING CODE 8230-01-™ 


FY 91 Summer Institute for African 
Teachers of English-as-a Foreign- 
Language from French and 
Portuguese Speaking Countries of 
Africa 


AGENCY: United States Information 
Agency. 
ACTION: Notice of request for proposals. 


SUMMARY: The Bureau of Educational 
and Cultural Affairs of the United States 
Information Agency (USIA) solicits 
proposals for a Summer Institute for 
African secondary school teachers, 
trainers of secondary school teachers 
and supervisors/inspectors for English- 
as-a-Foreign-Language/English-as-a- 
Second-Language (EFL/ESL). 
Participants will be individuals who 
teach, administer, or supervise 
secondary school level programs in 
EFL/ESL. USIA asks for detailed 
proposals from U.S. institutions of 
higher education which have an 
acknowledged reputation in the field of 
teaching EFL/ESL, special expertise in 
handling cross-cultural programs, and 
expertise with African educators. 


DATES: The deadline for submission of 
proposals is February 14, 1991. The 
Institute should be programmed to 
encompass about 45 days beginning on 
or about Friday, July 12, 1991, and 
ending on or about Saturday, August 24. 
1991. 


ADDRESSES: The proposa! should be 
submitted to: U.S. Information Agency, 
Office of the Executive Director, E/X— 
room 336, 301 4th St. SW., Washington, 
DC 20547. 


FOR FURTHER INFORMATION CONTACT: 
U.S. Information Agency, Office of 
Academic Programs, African Programs 
Branch, E/ AEA: Attn: Ann J. Martin, 
room 232, 301 4th Sit. SW., Washington, 
DC 20547, telephone (202) 619-5355. 


SUPPLEMENTARY INFORMATION: 


Bureau of Educational and Cultural 
Affairs; Grant Programs; Summer 
Institute for Teachers of English as a 
Foreign Language From French and 
Portuguese-speaking Countries of Africa 


Overview 


The Bureau of Educational and 
Cultural Affairs of the United States 
Information Agency (USIA) sclicits 
proposals for a Summer Institute for 
African secondary school teachers, 
trainers of secondary school teachers 
and supervisors/inspectors for English- 
as-a-Foreign-Language/English-as-a- 
Second-Language (EFL-ESL). 
Approximately 22 teachers selected 
from French and Portuguese speaking 
African countries will participate in the 
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Institute. Participants will be individuals 
who teach, administer. or supervise 
secondary school level programs in 
EFL/ESL. 

Minimum qualifications for all 
participants will be a two-year teacher 
training diploma beyond secondary 
school. USIA asks for detailed proposals 
from U.S. institutions of higher 
education which have an acknowledged 
reputation in the field of teaching 
English-as-a-Foreign Language (EFL)/ 
English-as-a-Second-Language (ESL), 
special expertise in handling cross- 
cultural programs, and experience with 
African educators. 


The general objective of the Institute - 


is to support and encourage the 
upgrading of the teaching of English at 
the secondary school level in French 
and Portguese speaking African 
countries. To meet the needs of the 
various participants, two concurrent 
academic components within the same 
Institute should be designed: one for 
secondary level classroom teachers with 
responsibilities in curriculum planning 
and course material development; and 
one for teacher trainers with 
responsibilities in supervision and staff 
training. All grant activities must be 
consistent with and authorized by the 
Mutual Educational and Cultural 
Exchange Act, as amended (Pub. L. 87- 
256). 


Time Frame and General Description 


The Institute should be programmed 
to encompass about 45 days beginning 
on or about Friday, July 12, 1991, and 
ending on or about Saturday, August 24, 
1991. The African participants will 
arrive directly at the campus site from 
their home countries. Actual arrival 
dates may be spread out a four-day 
period, from Wednesday to Saturday, 
depending upon airlines flight schedules 
from each country. It is expected that 
the university program staff will make 
arrangements to have participants met 
upon arrival at the airport nearest the 
university campus. Plans for receiving 
and housing participants will need to 
take the variation in arrival dates into 
account. Few participants will have 
visited the United States previously. In 
view of this, an initial orientation to the 
university community and a brief 
introduction to U.S. society and 
education should be considered an 
integral part of the Institute and should 
be held on the first two to three days of 
the program. 

The applicant is asked to design a two 
part program: 

(a) A five-week academic program at 
the university with emphasis on 
methodology and teaching techniques in 
EFL/ESL which will meet the special 


needs of secondary school teachers and 
teacher trainers from Africa. The __ 
program should include a variety of 
formats such an discussion sessions, 
lectures, workshops, and practicums. 
Lengthy lectures should be kept at a 
minimum. 

(b) A one-week escorted cultural and 
educational tour of Washington, DC, 
planned, arranged, and conducted by 
the Program Director and principal 
university staff. The tour should be seen 
as an integral part of the program, 
complementing and reinforcing the 
academic material. Programming in 
Washington should include a half-day 
briefing session at the U.S. Information 
Agency. 

The academic program should provide 
time for interaction with American 
students, faculty, and administrators, 
and the local community to promote 
mutual understanding between people of 
the United States and people of African 
countries. In this regard, the Institute 
should incorporate cultural features 
such as community and cultural 
activities, field trips to places of local 
interest, home stays with families in the 
area (with other secondary educators if 
possible), and events which will bring 
the participants into contact with 
Americans from a variety of 
backgrounds. 


Program Objectives 


Although eventual program objectives 
will be based to some extent on 
preprogram needs assessment to be 
carried out by the U.S. institution 
selected, some specific areas to address 
in the Institute are: 

1. EFL/ESL teaching methodology in 
theory and practice. 

2. Improvement of pedagogical skills, 
including classroom management and 
discipline, with particular attention to 
the management of large classes of 50 or 
more students. 

3. Development of curriculum 
materials during the Institute which can 
be used in the participants’ respective 
countries. To the extent possible, 
Institute materials should be chosen 
and/or designed to be useful upon 
returning to Africa. 

4. For teacher trainers: Enhancement 
of teacher training skills; evaluation and 
observation of classroom teachers; 
development of in-service training 
programs for teachers; designing and 
conducting workshops to train EFL/ESL 
teachers. 

5. Language improvement in the areas 
of listening, speaking, writing, and 
reading and an enhanced understanding 
of English syntax, pronunciation and 
semantics, as necessary, based on 
preprogram needs assessment. For 


instance, specialized discussions of the 
nuances and idiomatic expressions 
common to American English, as well as 
particular difficulties of grammar and 
pronunciation for speakers of EFL/ESL 
should be incorporated throughout the 
program. 

6. Introduction to computer based 
word processing with emphasis on 
hands-on experience. Participants 
should learn how to improve their 
writing and editing skills through the 
flexibility provided by common word 
processing programs. 

7. Visits to on-going EFL/ESL classes 
in local educational or community 
centers, providing participants with 
opportunities to practice EFL/ESL skills. 

8. Involvement of participants in 
American culture through community/ 
cultural activities. This should include 
interaction with Americans from a 
variety of backgrounds. 

9. On-going evaluation and 
adjustment of programs components 
accordingly, as well as evaluation of the 
entire Institute. 


10. Program design should exhibit 
evidence of adaptability to the different 
needs of the two groups; that is, to 
teachers and to teacher trainers. 


Program Administration 


All Institute programming and 
administrative logistics, management of 
the academic program and the cultural 
tour, local travel, and on-site university 
arrangements, including enrolling 
participants in Teachers of English to 
Speakers of other Languages (TESOL) 
will be the responsibility of the Institute 
grantee. USIA will be responsible for all 
communications to and from the U.S. 
Information Service posts in Africa, 
which submit nominations to the 
Academic Exchange Programs Division 
and are responsible for all international 
travel. USIA will provide the university 
with participants’ curriculum vitae and 
itineraries and be available to offer any 
advice or guidance the university might 
find useful. Proposals should provide a 
detailed plan in response to the needs 
and priorities outlined above. 
Applicants should draw imaginatively 
on the full range of resources offered by 
their universities but may involve 
outstanding professionals from other 
universities or organizations. 

The proposal must clearly 
demonstrate high quality on-site 
management capabilities for the 
academic and cross-cultural 
components of the Institute. The overall 
quality and effectiveness of the Institute 
hinges upon good administrative and 
organizational competence to manage 
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interactions between African educators 
and Americans. 

All proposals should inelude the 
following: 

1..A detailed plan in response to the 
needs and objectives outlined above. 
-The detailed narrative should outline 
the structure and organization of the 
Institute including day-by-day agenda. It 
should also include a proposed list of 
preparatory and orientation materials to 
be distributed to participants before 
their arrival. The Institute grantee 
should also identify appropriate books 
and readings to be distributed to 
participants on arrival or to be sent to 
them upon their return home as follow 
up to Institute themes. 

2. Current curriculum vitae of 
proposed faculty and consultants. 

3. A specific and detailed line-item 
budget for both administrative and 
programs costs. The budget should 
include any in-kind and cash 
contributions to the program from the 
university, contributions, cost-sharing, 
or the private sector. Included in the 
budget worksheet for each budget line- 
item should be an explanation detailing 
how costs were computed (in 
parentheses), i.e., salaries should 
include position title, role in the 
Institute, annual salary, and percent of 
effort used for this program. 

The budget should include and 
elaborate on each of the following areas. 

Provide information with derivational 
cost figures such as unit costs and 
number per unit whenever possible in 
parentheses: 

A. Administrative Costs 

(1) Salaries, benefits, and services 
{including support staff} for the Institute 
program. 

(2) Administrative costs, office 
expenses and other costs covering the 
academic activities during the university 
program. 


B. Program Costs 


(1) Tuition, honoraria, film rentals, 
certificates, educational support 
materials on campus, as appropriate. 

(2} Tour costs for university escort 
staff including per diem and ground 
transportation, if necessary. 

(3) Group ground transportation.and 


__ educational program costs on campus 


and during the cultural tour. 
C: Indirect Costs 


Indirect costs should be held to a 
‘minimum: Universities which were _ 


awarded grants to conduct the Institute 


in the past have accepted a level of 8% 
indirect cost. 

Universities have considered cost- 
sharing the amount in excess of 8%. A 
copy of the indirect cost rate of the 
cognizant agency should be included. 


D Domestic Ai» Travel for Escorts Only 


Cost of the domestic program tour and 
return to campus at the end of the 
program for the escorts only. 


E. Per-Capita Participant Costs Based on 
22 Participants 


(1) Lodging and Meals: Campus 
housing and meals for the 5-week 
program should be shown as separate 
items. Include a $10/day incidental 
allowance. Housing may be in graduate 
dormitories, faculty residences, or other, 
if necessary. 

(2) Supplemental book allowance of 
$150 and TESOL membership fee for 
each participant. 

(3) Lodging and meals during 
Washington stay. The rate may not 
exceed published U.S. government 
allowance rates. 

(4) Estimated domestic program air 
fare (from Institute site to Washington, 
DC, for participants. 

For your guidance, our experience 
with similar Institutes indicates that the 
cost to USIA for this Institute should 
probably not exceed $115,000. 

Organizations should demonstrate a 
proved record {at least four years) of 
successful evaluations of work in 
international exchange, including 
responsible fiscal management and full 
compliance with all reporting 
requirements for grants. Pilot grants not 
to exceed $60.000 (total USIA funding) 
may be awarded to otherwise eligible 
organizations with less experience in 
international exchange. Evaluation 
Criteria. 

An advisory panel of senior USIA 
officers experienced in EFL/ESL, the 
exchange of international educators, 
and African affairs will use the 
following criteria when evaluating 
proposals prior to the fina! decision: 

1. Quality and creative design of the 
Institute; 

2. Quality, rigor, and appropriateness 
of proposed syllabus to goals of the 
Institute; 

3. Evidence of the ability to be 
somewhat flexible in final program 
design in response to a pre-program 
needs assessment of the specific 
program participants. 

4. Clear evidence of the ability to’ * 


. ‘deliver a substantive academic and 


pedagogical EFL/ESL program; access to 
EFL/ESL professionals and programs 
from various universities; 

5. Demonstrated experience in 
administration of high quality EFL/ESL 
programs—experience with African 
countries is desirable; 

6. A qualitative evaluation at the 
conclusion of the Institute; 

7. Evidence of strong on-site 
administrative and managerial 
capabilities for international visitors 
with specific discussion of how 
managerial and logistical arrangements 
will be undertaken; 

8. The experience of professional staff 
assigned to the Institute, especially in a 
cross-cultural context; 

9. The availability of local and state 
resources for the orientation and 
Institute; 

10. A well-thought out and 
comprehensive cultural tour to 
complement the academic program; and 

11. Cost-effectiveness. 


Submission of the Proposal 


Applicants should submit 15 copies 
each of a 500 word summary and a 
detailed proposal! not to exceed 20 
typed, double-spaced pages addressing 
the points outlined above and following 
the detailed budget guidelines. 

The application must also included 
the following forms required by USIA: a 
completed and signed USIA grant 
application cover sheet; an Assurance of 
Compliance form; Certification 
Regarding Drug-free Workplace 
Requirements; Certification Regarding 
Debarment, Suspension, and Other 
Responsibility Matters; and Certification 
for Contracts, Grants and Cooperative 
Agreements. (Required forms may be 
obtained from USIA.) Evaluative reports 
of projects sintilar to the proposed 
Institute program carried out by the 
applicant and germane letters of 
endorsement may be included in 
appendices. Final proposa! must be 
received in the Agency by close of 
business February 14, 1991. The 
proposal should be submitted to: U.S 
Information Agency, Office of the 
Executive Director, room 336, 301 4ih Si 
SW., Washington, DC 20547. 


Dated: December 21, 1999. 
Thomas E.’E. Spooner, 
Deputy Director, Office of Academic 
Programs, Bureau of Educational and Cultura} 
Affairs. 
{FR Doc. 90-30489 Filed 12-27-90; 8:45 am 
BILLING CODE, 0230-01-M 
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GENERAL SERVICES 
ADMINISTRATION 


41 CFR Chapter 201 


implementation of the FIRMR 
improvement Project 

AGENCY: Information Resources 
Management Service, GSA. 


ACTION: Final rule; republication of 
chapter. 


SUMMARY: This amendment replaces the 


existing Federal Information Resources 
Management Regulation (FIRMR), 41 
CFR chapter 201, including existing 
FIRMR Temporary Regulations, Interim 
Rules, and most Bulletins. The intent of 
this amendment is to simplify 
regulations and procedures about 
information management by Federal 
agencies and to present regulatory 
policy coverage concerning the 
acquisition, management, and use of 
automatic data processing (ADP) and 
telecommunications resources in a life 
cycle format. The amendment will also 
enable Federal contracting personnel to 
more easily use the FIRMR in 
conjunction with the Federal 
Acquisition Regulation (FAR) by 
consolidating all FIRMR contracting 
policies into a single subchapter that is 
organized for consistency with the FAR 
structure. 

This regulation uses the umbrella 
term, Federal information processing 
(FIP) resources, to identify ADP and 
telecommunications resources that are 
subject to GSA’s exclusive procurement 
authority. 

EFFECTIVE DATE: This rule is effective 
April 29, 1931, but may be observed 
earlier. This rule is applicable to 
solicitations issued on or after the 
effective date. 

FOR FURTHER INFORMATION: Contact 
Paul Whitson, GSA, Office of . 
Information Resources Management 
Policy, telephone (202) 501-3194 or FTS 
241-3194 (v) or (202) 501-0657 or FTS 
241-0657 (tdd). 

SUPPLEMENTARY INFORMATION: (1) In the 
January 11, 1988, Federal Register (53 FR 
620), GSA announced the FIRMR 
Improvement Project, including a 
proposed new FIRMR structure. 

(2) The initial phase of the FIRMR 
Improvement Project consolidated 
FIRMR contracting policies and 
procedures in a new subchapter D (part 
201-39), “Acquisition of Federal 
Information Processing Resources by 
Contracting,” issued as a proposed rule 
February 6, 1989 (54 FR 5905). 

(3) The second phase announced a 
new FIRMR subchapter C, 
“Management and Use of Federal 


Information Processing Resources,” 
issued as a proposed rule October 22, 
1989 (54 FR 41850). 

(4) The third phase announced a new 
FIRMR subchapter A, “General” and 
subchapter B, “Management and Use of 
Information and Records,” issued as a 
proposed rule February 7, 1990 (55 FR 
4204). 

(5) The new FIRMR, chapter 201, 
consists of the following subchapters 
and parts: 

(a) Subchapter A, General. This 
subchapter consists of five parts, one of 
which is reserved (part 201-5). 

Part 201-1, “Applicability and 
Authority,” prescribes how the FIRMR 
applies to the management, acquisition, 
and use of FIP resources, records, and 
radio equipment by Federal agencies. It 
also discusses the basic authority for the 
FIRMR. 

Part 201-2, “Designated Senior 
Officials (DSO),” provides a description 
of the authorities and responsibilities of 
the agency DSO. 

Part 201-3, “The FIRMR System,” 
describes the purpose, issuance, 
structure, and maintenance of the 
FIRMR. 

Part 201-4, “Definitions and 
Acronyms,” defines words, terms, and 
acronyms used in the FIRMR. 

Part 201-5 is reserved. 

Note: Subchapter A has associated with it 
a new FIRMR bulletin that clarifies FIRMR 
applicability to contracting actions for FIP 
resources. FIRMR bulletins are not 
regulatory; they provide guidance or detailed 
coverage of a subject and appear in the 
looseleaf version of the FIRMR. 


(b) Subchapter B, Management and 
Use of Information and Records. This 
subchapter consists of 11 parts, seven of 
which are reserved (parts 201-8, 201-10, 
and 201-12 through 201-16). 

Part 201-6, “Predominant 
Considerations,” describes the 
legislative basis and goals of 
information management and provides 
an overview of the policies that must be 
addressed by senior agency IRM 
officials. 

Part 201-7, “Planning,” prescribes 
policies for information planning by 
Federal agencies. 

Part 201-8 is reserved. 

Part 201-9, “Creation, Maintenance, 
and Use of Records,” prescribes policies 
and procedures for both agency records 
management programs and GSA 
Governmentwide records programs. 

Part 201-10 is reserved. 

Part 201-11, “Review and Evaluation,” 
prescribes policies and procedures for 
the Federal Information Resources 
Management Review Program and the 
Information Resources Procurement and 
Management Review Program as they 
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relate to the management and use of 
information. 

Parts 201-12 through 201-16 are 
reserved. 

Note: Subchapter B has associated with it 
four new FIRMR bulletins that supersede one 
current bulletin and contain guidance and 
procedures transferred from the current 
FIRMR. 


{c} Subchapter C, Management and 
Use of Federal Information Processing 
Resources. This subchapter consists of 
22 parts, 15 of which are reserved (parts 
201-19 and 201-25 through 201-38). 

Part 201-17, “Predominant 
Considerations,” provides an overview 
of policies that must be addressed by 
senior-level officials responsible for the 
management of agency information 
resources. 

Part 201-18, “Planning and 
Budgeting,” prescribes policies for 
developing a 5-year plan for meeting an 
agency’s information technology needs. 
It describes how GSA uses agency 
planning in the delegation process and 
includes a requirement for agencies to 
submit copies of their planning 
documents to GSA annually. 

Part 201-19 is reserved. 

Part 201-20, “Acquisition,” prescribes 
policies and procedures key to the 
acquisition of FIP resources. It covers 
requirements analysis, analysis of 
alternatives and activities associated 
with implementing the selected 
alternative, such as delegation of 
procurement authority and 
implementation of standards. 
(Acquisition by contracting is covered in 
part 201-39.) 

Part 201-21, “Operations,” prescribes 
policies for the operation of FIP 
resources, including policies regarding 
security, sharing, personal telephone 
calls, and restrictions on listening-in to 
or recording telephone conversations. 

Part 201-22, “Review and Evaluation,” 
prescribes each Federal agency's 
responsibility for the continuous 
evaluation of its information resources 
management program and addresses 
GSA's two Governmentwide review 
programs: The Federal Information 
Resources Management Review Program 
and The Information Resources 
Procurement and Management Review 
Program. 

Part 201-23, “Disposition,” contains 
policies for the disposition of FIP 
equipment and software, including 
procedures for reporting excess 
equipment to GSA for interagency 
screening. 

Part 201-24, “GSA Services and 
Assistance,” describes policies and 
procedure for using GSA mandatory 





Federal Register / Vol. 55, No. 250 / Friday, December 28, 1990 / Rules and Regulations 


programs including the use of FTS2000 
services. 

Parts 201-25 through 201-38 are 
reserved. 

Note: Subchapter C has associated with it 
26 new FIRMR bulletins that supersede 38 
existing bulletins and also contain guidance 
and procedures transferred from the FIRMR. 
A list of all current bulletins wiil be included 
in apperdix C of the looseleaf version of the 
FIRMR. 


(d) Subchapter D, Acquisition of 
Federal Information Processing 
Resources by Contracting. This 
subchapter consists of one part. 

Part 201-39, “Acquisition of Federal 
Information Processing Resources by 
Contracting,” consolidates all policies 
and procedures unique to acquiring 
Government ADP and 
telecommunications resources by 
contracting. 

(e) The new FIRMR includes a subject 
index following the text of part 201-39. 
The index obviates the need for 
transition tables which are no longer 
included in the FIRMR. 

(6) The General Services 
Administration (GSA) has determined 
that this rule is not a major rule for 
purposes of Executive Order 12291 of 
February 17, 1981. GSA decisions are 
based on adequate information 
concerning the need for, and the 
consequences of the rule. The rule is 
written to ensure maximum benefits to 
Federal agencies. This is a 
Governmentwide regulation that will 
have little or no net cost effect on 
society. The rule is not likely to have a 
significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). 


List of Subjects 41 CFR Chapter 201 


Archives and records, Computer 
technology, Telecommunications, 
Government procurement, property 
management, records management, and 
Federal Information Processing 
Resources activities. 

Chapter 201 of title 41 of the Code of 
Federal Regulations is revised to read as 
follows: 


CHAPTER 201—FEDERAL INFORMATION 
RESOURCES MANAGEMENT REGULATION 


SUBCHAPTER A—GENERAL 


Part 

201-1 
201-2 
201-3 


Applicability and Authority. 
Designated Senior Officials. 
The FIRMR System. 

201-4 Definitions and Acronyms. 
201-5 [Reserved] 


SUBCHAPTER B—MANAGEMENT AND USE 
OF INFORMATION AND RECORDS 


201-6 Predominant Considerations. 
201-7 Planning. 


201-8 [Reserved] 

201-9 Creation, Maintenance. and Use of 
Records. 

201-10 [Reserved] 

201-11 Review and Evaluation. 

201-12—201-16 [Reserved] 


SUBCHAPTER C—MANAGEMENT AND USE 
OF FEDERAL INFORMATION PROCESSING 
RESOURCES 


201-17 
201-18 
201-19 
201-20 
201-21 
201-22 


Predominant Considerations. 
Planning and Budgeting. 
[Reserved] : 
Acquisition. 

Operations. 

Review and Evaluation. 
201+23. Disposition. 

201-24 GSA Services and Assistance. 
201-25—-201-38 [Reserved] 


SUBCHAPTER D—ACQUISITION OF 

FEDERAL INFORMATION PROCESSING 

RESOURCES BY CONTRACTING 

201-39 Acquisition of Federal Information 
Processing Resources by Contracting. 


FIRMR Index 
SUBCHAPTER A—GENERAL 


PART 201-1—APPLICABILITY AND 
AUTHORITY 


Sec. 

201-1.000 Scope of part. 
201-1.001 [Reserved] 
201-1.002 Applicability. 
201-1.002-1. Policy. 
201-1.002-2 Exceptions. 
201-1.003 Authority. 


Authority: 40 U.S.C. 486{c) and 751(f). 


§ 201-1.000 Scope of part. 

This part prescribes the extent to 
which the Federal Information 
Resources Management Regulation 
(FIRMR) applies to the creation, 
maintenance, and use of Federal records 
and the acquisition, management, and 
use of Federal information processing 
(FIP) resources by Federal agencies. It 
also discusses the basic authority for the 
FIRMR. : 


§ 201-1.001 [Reserved] 
§ 201-1.002 Applicability. 


§ 201-1.002-1 Policy. 

The FIRMR applies to— 

(a) The acquisition, management, and 
use of FIP resources by Federal 
agencies. 

(b) Any Federal agency solicitation or 
contract when either paragraph (b)(1), 
(b)(2), or (b)(3) applies: 

(1) The solicitation or contract 
requires the delivery of FIP resources for 
use by a Federal agency or users 
designated by the agency. 

(2) The solicitation or contract 
explicitly requires the use by the 
contractor of FIP resources that are not 
incidental to the performance of the 
contract. FIP resources acquired by a 
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contractor are incidental to the 
performance of a contract when: 

(i) None of the principal tasks of the 
contract depend directly on the use of 
the FIP resources; or 

(ii) The requirements of the contract 
do not have the effect of substantially 
restricting the contractor’s discretion in 
the acquisition and management of FIP 
resources, whether the use of FIP 
resources is or is not specifically stated 
in the contract. 

(3) The solicitation or contract 
requires the performance of a service or 
the furnishing of a product that is 
performed or produced making 
significant use of FIP resources that are 
not incidental to the performance of the 
contract. Significant use of FIP resources 
means: 

(i) The service or product of the 
contract could not reasonably be 
produced or performed without the use 
of FIP resources; and 

(ii) The dollar value of FIP resources 
expended by the contractor to perform 
the service or furnish the product is 
expected to exceed $500,000 or 20 
percent of the estimated cost of the 
contract, whichever amount is lower. 

(c) The creation, maintenance, and 
use of records by Federal agencies. 


§ 201-1.002-2 Exceptions. 


(a) The FIRMR does not apply to the 
procurement of FIP resources— 

(1) By the Central Intelligence Agency. 
(2) By the Department of Defense 
when the function, operation or use of 

such resources— 

(i) Involves intelligence activities, 
cryptologic activities related to national 
security, the command and control of 
military forces, or equipment that is an 
integral part of a weapon or weapons 
system; or 

(ii) Is critical to the direct fulfillment 
of military or intelligence missions, 
provided that this exclusion shall not 
include FIP resources used for routine 
adminisirative and business 
applications such as payroll, finance, 
logistics, and personnel management. 

(b) The FIRMR does not apply to 
radar, sonar, radio or television 
equipment, except that the FIRMR is 
used by GSA to implement Federal 
Telecommunications Standards for 
radio equipment. 

(c) When both FIP and other resources 
are being acquired under the same 
solicitation or contract and the FIRMR 
applies to the solicitation or contract, 
the FIRMR applies only to the FIP 
resources. 

(d) While the FIRMR may require an 
agency to include in Federal 
solicitations and contracts provisions 
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and clauses that control the contractor's 
acquisition of FIP resources, the FIRMR 
does not apply to FIP resources acquired 
by a Federal contractor that are 
incidental to the performance of a 
contract. 

(e) The FIRMR does not apply to the 
acquisition, management, and use of 
products containing embedded FIP 
equipment when: 

(1) The embedded FIP equipment 
would need to be substantially modified 
to be used other than as an integral part 
of the product; or 

(2) The dollar value of the embedded 
FIP equipment is less than $500,000 or 
less than 20 percent of the value of the 
product, whichever amount is lower. 
Embedded FIP equipment is FIP 
equipment that is an integral part of the 
product, where the principal function of 
the product is not the “automatic 
acquisition, storage, manipulation, 
management, movement, control, 
display, switching, interchange, 
transmission, or reception of data or 
information.” 


§ 201-1.003 Authority. 

(a) The FIRMR is prepared, issued, 
and maintained, and the FIRMR system 
is prescribed, by the Administrator of 
General Services under the Federal 
Property and Administrative Services 
Act of 1949, Public Law 152, 81st 
Congress (63 Stat. 377}, as amended (the 
“Property Act”), particularly sec. 205(c} 
(40 U.S.C. 486({c)), sec. 101(f} (40 U.S.C. 
751(f}}, and other authorities cited. 

(b) The authority conferred upon the 
Administrator of General Services by 40 
U.S.C. 759 shall not be construed as to 
impair or interfere with the 
determination by agencies of their 
individual FIP resources requirements, 
including the development of 
specifications for and the selection of 
the types and configurations of 
resources needed. 

(c) The General Services 
Administration's (GSA’s) records 
management authorities and 
responsibilities are defined under 44 
U.S.C. 2901 et seq., which requires the 
Administrator to, among other things, 
provide guidance and assistance to 
Federal agencies to ensure economical 
and effective records management by 
agencies. 

(d) The Archivist of the United States 
is responsible for providing guidance 
and assistance to Federal agencies to 
ensure adequate and proper 
documentation of the policies and 
transactions of the Federal Government 
and to ensure proper records 
disposition. Records management 
policies and guidance established by the 
Archivist are contained in regulations in 


36 CFR chapter XII and in bulletins and 
handbooks issued by the National 
Archives and Records Administration. 


PART 201-2—DESIGNATED SENIOR 
OFFICIALS 


Sec. 
201-2.000 
201-2.001 
201-2.002 Policies. 
201-2.003 Procedures. 

Authority: 40 U.S.C. 486{c) and 751(f). 


§ 201-2.000 Scope of part. 

This part discusses the role of the 
agency designated senior official (DSO) 
which includes both— 

(a) The senior official designated by 
executive agencies pursuant to the 
Paperwork Reduction Act (PRA), as 
amended, (44 U.S.C. 3501, et seq.) to be 
responsible for carrying out the agency’s 
information resources management 
(IRM) functions; and 

(b) The senior IRM official designated 
by the agency head for Federal agencies 
not subject to the PRA to be responsible 
for acquisitions of FIP resources made 
pursuant to a delegation of procurement 
authority (DPA). 


§ 201-2.001 General. 


(a) The PRA requires that the head of 
each executive agency designate a 
senior official who shall report directly 
to the agency head. The designated 
official is responsible for carrying out 
the IRM functions assigned to the 
agency by the PRA. These include the 
responsibility to— 

(1) Systematically inventory the 
agency's major information systems; 

(2) Periodically review the agency's 
IRM activities; 

(3) Ensure the agency's information 
systems do not overlap each other or 
duplicate the systems of other agencies; 

(4) Implement applicable 
Governmentwide and agency 
information policies, principles, 
standards, and guidelines with respect 
to information collection, paperwork 
reduction, statistical activities, records 
management activities, privacy and 
security of records, sharing and 
dissemination of information, 
acquisition and use of information 
technology, and other IRM functions; 

(5) Periodically evaluate and, as 
needed, improve the accuracy, 
completeness, and reliability of data 
and records contained within Federal 
information systems; and 

(6) Develop and annually revise a 5- 
year plan, in accordance with 
appropriate guidance provided by the 
Office of Management and Budget 
{OMB}, for meeting the agency's 
information technology needs. 


Scope of part. 
General. 


(b} The PRA also assigns to the 
designated official the responsibility for 
the conduct of and accountability for 
acquisitions of FIP resources made 
under a DPA from GSA. Therefore, 
when GSA delegates its procurement 
authority to executive agencies, it grants 
those delegations to the designated 
official when GSA determines that such 
officials are sufficiently independent of 
program responsibility and have 
sufficient experience, resources, and 
ability to fairly and effectively carry out 
procurements under GSA's authority as 
provided by 40 U.S.C. 759{b)(3). For 
Federal agencies not subject to the PRA, 
these delegations are given to the 
agency's senior IRM official designated 
by the agency head to be responsible for 
acquisitions of FIP resources made 
pursuant to a DPA. 


§ 201-2.002 Policies. 


(a) The heads of Federal agencies not 
subject to the PRA shall designate a 
senior IRM official to be responsible for 
acquisitions of FIP resources made 
pursuant to a DPA. 

(b} The DSO shall be responsible for 
implementing the policies contained in 
the FIRMR. 

(c} The DSO may redelegate GSA’s 
exclusive authorities for FIP resources to 
qualified officials. Such redelegations 
shall not relieve the DSO of the 
responsibility for conduct of and 
accountability for acquisitions of FIP 
resources made under a DPA from GSA. 


§ 201-2.003 Procedures. 


{a) Each Federal agency head shall 
advise GSA in writing of the position 
title and organizational identity of the 
DSO. The address is: GSA, Assistant 
Commissioner for Federal Information 
Resources Management (KA), 18th and F 
Streets, NW., Washington, DC 20405. 

(b) The policies and procedures on 
delegation of GSA’s exclusive 
procurement authority are contained in 
§ 201-20.305. 

(c) The DSO’s relationship to agency 
contracting officials is discussed in 
§ 201-39.106. 


PART 201-3—THE FIRMR SYSTEM 


Sec. 
201-3.000 Scope of part. 
201-3.001 General. 


Subpart 201-3.1—Purpose 

201-3.100 Scope of subpart. 

201-3.101 Purpose. 

201-3.102 Relationship to the Federal 
Acquisition Regulation (FAR). 

Subpart 201-3.2—Administration of the 

FIRMR 


201-3.200 Scope of subpart. 
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201-3.201 Issuance. 
201-3.202 Structure. 
201-3.203 Maintenance. 
201-3.204 Copies. 


Subpart 201-3.3—Agency Regulations 
201-3.300 Scope of subpart. 

201-3.301 Policy. 

201-3.302 Limitations. 


Subpert 201-3.4—Deviations from the 
FIRMR 
201-3.400 
201-3.401 
201-3.402 Exception. 
201-3.403 Procedures. 


Authority: 40 U.S.C. 486{c} and 751(f}. 


§ 201-3.000 Scope of part. 

This part describes the Federal 
Information Resources Management 
Regulations System. 


§ 201-3.001 General. 


(a) The Federal Information Resources 
Management Regulations System 
consists of the Federal Information 
Resources Management Regulation 
(FIRMR), which is the primary 
document; and agency regulations that 
implement or supplement the FIRMR. 
The FIRMR includes interim rules which 
are published when time or exceptional 
circumstances do not permit the 
participation by agencies or the public 
before promulgation of an amendment 
for codification in the Code of Federal 
Regulations (CFR). FIRMR interim rules 
are usually followed by a final rule 
which confirms that the interim rule is 
final and may include further 
amendments. FIRMR interim rules have 
the same force and effect as codified 
material. 

(b) From time to time, the General 
Services Administration (GSA) will 
issue nonregulatory publications to 
provide guidance and information. 
FIRMR bulletins, handbooks, and 
reports are the documents most 
frequently used to issue this guidance 
material. 

(1) FIRMR bulletins contain guidance 
and information on various information 
resources management areas. FIRMR 
bulletins are published in appendix B of 
the looseleaf edition of the FIRMR. 

(2) Handbooks and reports address 
specific program or technical areas 
where the audience generally will be 
defined by the subject matter. 

(3) Appendix C of the looseleaf 
edition of the FIRMR contains a listing 
of current bulletins, handbooks, and 
reports and information on how to 
obtain them. 


Scope of subpart. 
Policy. 


Subpart 201-3.1—Purpose 


§ 201-3.100 Scope of subpart. 

This subpart describes the purpose of 
the FIRMR and its relationship to the 
Federal Acquisition Regulation (FAR). 


§ 201-3.101 Purpose. 

The FIRMR system is established to 
publish and codify uniform policies and 
procedures pertaining to information 
resources management activities by 
Federal agencies. 


§ 201-3.102 Relationship to the Federal 
Acquisition Regulation (FAR). 

(a) Part 201-39 contains 
Governmentwide policies and 
procedures unique to the acquisition of 
FIP resources by contracting. The 
FIRMR relies on the FAR for general 
policies and procedures to be used in 
acquiring these resources. The policies 
and procedures of part 201-39 are in 
addition to, not in lieu of, the FAR 
policies and procedures, except when 
the FIRMR specifically requires its 
policies and procedures, and not those 
of the FAR, to be followed. 

(b) Notwithstanding the fact that the 
FAR is for the use of executive agencies 
in the acquisition of supplies and 
services, Federal agencies not otherwise 
subject to the FAR shall use the FAR in 
conjunction with the FIRMR when 
acquiring FIP resources. 


Subpart 201-3.2—Administration of 
the FIRMR 


§ 201-3.200 Scope of subpart. 

This subpart describes the issuance, 
structure, and maintenance of the 
FIRMR. It also describes how to obtain 
copies of the FIRMR. 


§ 201-3.201 Issuance. 

(a) The FIRMR is published in— 

(1) The Federal Register; 

(2) The CFR (cumulated form); and 

(3) A separate looseleaf edition 
available by subscription. 

(b} Amendments and interim rules are 
published in the Federal Register, the 
CFR, and in looseleaf form. Bulletins are 
published in looseleaf form only. 

(c) Handbooks and reports are 
published as separate stand-alone 
documents. 

(d) The FIRMR is issued as chapter 
201 of title 41, CFR. Subsequent chapters 
in subtitle E of title 41 are reserved for 
agency regulations that implement or 
supplement the FIRMR. The CFR staff 
will assign FIRMR chapter numbers to 
requesting agencies. 


§ 201-3.202 Structure. 


(a) Numbering. The FIRMR is divided 
into subchapters, parts, subparts, 


sections, and subsections within chapter 
201 of title 41 of the CFR. Subsection 
201-9.202-1 is identified as follows: 


(b) References and citations. 

(1) This regulation may be referred to 
as the Federal Information Resources 
Management Regulation or the FIRMR. 

(2) This regulation is cited as “41 CFR 
201-” followed by the appropriate 
subordinate division numbers. 


§ 201-3.203 Maintenance. 


(a) The Commissioner, Information 
Resources Management Service, GSA is 
responsible for— 

(1) Preparing proposed changes to the 
FIRMR; 


(2) Soliciting comments on proposed 
changes to the FIRMR; 

(3) Considering all comments received 
in response to notices of proposed 
changes; 

(4) Arranging for agency and public 
meetings regarding FIRMR changes; 

(5) Preparing any final change in the 
appropriate FIRMR format and 
language; 

(6) Submitting any final change to the 
Federal Register Liaison Officer for 
publication in the Federal Register and 
printing for distribution; and 

(7) Performing miscellaneous 
administrative tasks pertaining to the 
maintenance of the FIRMR. 

(b) The Administrator of General 
Services is responsible for signing all 
FIRMR amendments and interim rules. 

(c) The Administrator of General 
Services may issue a temporary change 
to the FIRMR where solicitation of 
comments is impractical due to urgent 
and compelling circumstances (e.g., 
when a new statute must be 
implemented in a relatively short period 
of time). However, the temporary 
change will make provision for:a public 
comment period of at least 30 days for 
consideration in the formulation of the 
final change to the FIRMR. 


§ 201-3.204 Copies. 

(a) Copies of the FIRMR in Federal 
Register (daily} and CFR (cumulative 
form, annually updated) form may be 
purchased from the Government Printing 
Office (GPO) Bookstore, Washington, 
DC 20402, telephone: (202) 275-2091. 

(b) Copies of the FIRMR in looseleaf 
edition (cumulative reprint plus 
amendments, interim rules, and 
bulletins} may be purchased by 
subscription from GPO. 





Subpart 201-3.3—Agency Regulations 


§ 201-3.300 Scope of subpart. - 

This subpart prescribes the policy 
regarding the issuance of agency 
regulations to implement or supplement 
the FIRMR. 


§ 201-3.301 Policy. 

(a) An agency head may issue or 
authorize the issuance of agency 
regulations that implement or 
supplement the FIRMR. 

(b) Agency regulations that are 
published in the Federal Register shall 
be codified under an assigned chapter in 
title 41, Code of Federal Regulations, 
and shall parallel the FIRMR in format, 
arrangement, and numbering systems. 

(c) Agency regulations that implement 
or supplement the FIRMR and pertain 
solely to the acquisition of Federal 
information processing resources by 
contracting may be published in agency 
acquisition regulations. 


§ 201-3.302 Limitations. 

(a) Unless otherwise specified by law, 
agency regulations that implement or 
supplement the FIRMR shall be limited 
to— - 

(1) Those necessary to implement 
FIRMR policies and procedures within 
the agency; and 

(2) Additional policies and procedures 
that supplement the FIRMR to satisfy - 
the specific needs of the agency. 

(b) Agency regulations shall not— 

(i) Unnecessarily repeat, paraphrase, 
or otherwise restate material contained 
in the FIRMR or higher-level agency 
regulations; or 

(2) Conflict or be inconsistent with the 
FIRMR, except as required by law or as 
provided in FIRMR subpart 201-3.4. 


Subpart 201-3.4—Deviations from the 
FIRMR 


§ 201-3.400 Scope of subpart. 

This subpart prescribes the policies 
and procedures for authorizing 
deviations from the FIRMR. 


§ 201-3.401 Policy. 

Deviations from the FIRMR shall be 
kept to a minimum consistent with the 
specific needs and statutory authorities 
of each agency. Individual and class 
deviations may be authorized by GSA's 
Commissioner, Information Resources 
Management Service, or the officials 
designated by the Commissioner for this 
purpose. 


§ 201-3.402 Exception. 

(a) For an acquisition limited solely to 
providing electronic office equipment 
accessibility for employees with 
disabilities, an individual deviation from 


the FIRMR may be authorized by the 

agency's DSO or the DSO's authorized 

representative. This deviation authority 

= limited to those FIRMR provisions 
at— 

(1) Are not specifically prescribed by 
statute or executive order; 

(2) Do not change the level of 
procurement authority delegated from 
GSA to the agency; and 

(3) Impede or obstruct the acquisition 
of technology for employees with 
disabilities. 

(b) A deviation authorized under 
paragraph (a) of this section may be 
granted immediately upon a written 
determination by the agency, identifying 
those FIRMR provisions impeding or 
obstructing the acquisition of technology 
for employees with disabilities. 
Agencies shall promptly provide a copy 
of each determination and deviation to: 
General Services Administration, Policy 
and Regulations Division (KMP), 18th & 
F Streets, NW., Washington, DC 20405. 


§ 201-3.403 Procedures. ~ 

(a) The agency head or designee shall 
prescribe an agency procedure for the 
control of requests for deviations from 
the FIRMR. The procedure should 
include coordination with the agency 
DSO as appropriate. Agencies shall 
provide a copy of this procedure upon _ 
request to the address in § 201-3.402(b). 

(b) Each request shall explain the 
nature of and the reasons for the 
deviation. 

(c) Agencies shall forward requests 
for deviations to the address in § 201- 
3.402({b). 


PART 201-4—DEFINITIONS AND 
ACRONYMS 


Sec. 

201-4.000 Scope of part. 
201-4.001 Definitions. 
201-4.002 Acronyms. 


Authority: 40 U.S.C. 486(c) and 751(f). 


§ 201-4.000 Scope of part. 
This part defines words, térms, and 
acronyms used in the FIRMR. 


§ 201-4.001 Definitions. 

Agency means Federal agency. 

Agency procurement request (APR) 
means a request by a Federal agency for 
GSA to acquire Federal information 
processing (FIP) resources or for GSA to 
delegate the authority to acquire FIP 
resources. 

Augmentation means adding to or 
upgrading existing FIP hardware or 
software to increase its productivity or 
prolong its useful life. 

Automatic data processing 
equipment/data system (ADPE/DS) 
means a specific automated system 
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maintained by GSA to provide an 
inventory of the Federal Government's 
computer systems. 

Capability validation means the 
technical verification of the ability of a 
proposed FIP system configuration, 
replacement component, or the features 
or functions of its software, to satisfy 
functional requirements. The intent is to 
ensure that the proposed FIP resource 
can provide the required functions. FIP 
performance requirements are not 
implied or measured in the validation 
Examples of capability validation 
include— 

(a) Operational capability 
demonstrations (OCD's) of the functions 
of the hardware, operating system, or 
support software; 

(b) Verification of conformance with 
information processing standards; 

(c) Expert examination of the 
technical literature supplied with the 
offer; 

(d) Contacts with other users of the 
proposed information processing 
resource; and 

(e) Vendor certification of 
conformance with the functional 
requirements. 

Compatibility-limited requirement 
means a statement of FIP resources 
requirements expressed in terms that 
require the items to be compatible with 
existing FIP resources. 

COMSEC means communications 
security systems, services, and concepts 
that constitute protective measures 
taken to deny unauthorized persons 
information derived from 
telecommunications of the United States 
Government related to national security 
and to ensure the authenticity of any 
such communications. 

Consolidated local 
telecommunications service means local 
communications service provided by 
GSA to all Federal agencies located in a 
building, complex, or geographical area. 

Copy means a duplicate of a 
document previously created. 

Correspondence means letters, form 
letters, telegrams, memoranda, 
endorsements, summary sheets, postal 
cards, memo routing slips, and other 
written or electronic communications. 

Customer premises equipment (CPE) 
means all telecommunications 
equipment and inside wiring located on 
the customer side of the demarcation 
point (demark). The demark is a point 
established in a building or complex to 
separate customer equipment from 
telephone company equipment. 

Designated senior official (DSO) 
means— 

(a) The senior official designated by 
executive agencies pursuant to the 
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Paperwork Reduction Act to be 
responsible for carrying out the agency's 
IRM functions (see 44 U.S.C. 3506); or 

(b) The senior IRM official designated 
by the agency head for Federal agencies 
not subject to the Paperwork Reduction 
Act to be responsible for acquisitions of 
FIP resources made pursuant to a DPA. 

Deviation means any one or 
combination of the following: 

(a) The issuance or use of a policy, 
procedure, practice, solicitation 
provision, contract clause, or method 
pertaining to the acquisition, 
management, or use of Federal 
information processing resources that is 
inconsistent with the FIRMR. 

(b} The omission or modification of 
any policy, procedure, practice, 
solicitation provision or contract clause 
required by the FIRMR. 

(c) The authorization of lesser or 
greater limitations on the delegation, 
use, or application of any policy, 
procedure, solicitation provision, or 
contract clause prescribed by the 
FIRMR, except that this does not 
preclude an agency from setting 
delegation thresholds at more restrictive 
levels than those established by the 
FIRMR. 

Directive means a written 
communication that initiates or governs 
action, conduct, or procedure. Directives 
are often issued as circulars, notices, 
regulations, orders, and handbooks, and 
include materials usually issued to 
multiple addressees in multiple copies 
for insertion in policy, administrative, or 
operations manuals. News releases, 
program announcements, catalogs, price 
lists, training materials, and 
correspondence are not included. 

Excess FIP equipment means FIP 
equipment controlled by a Federal 
agency but no longer required for its 
needs, 

Executive agency means any 
executive department or independent 
establishment in the executive branch of 
the Government, including any wholly 
cwned Government corporation (see 40 
U.S.C. 472(a)). 

Federal agency means any executive 
agency or any establishment in the 
legislative or judicial branch of the 
Government, except the Senate, the 
House of Representatives, the Architect 
of the Capitol, and any activities under 
the Architect’s direction (see 40 U.S.C. 
472(b)). 

Federal information processing (FIP) 
resources means automatic data 
processing equipment (ADPE) as defined 
in Public Law 99-500 (40 U.S.C. 
759(a)(2)), and set out in paragraphs (a) 
and {b) of this definition. : 

(a) Any equipment or interconnected 
system or subsystems of equipment that 


is used in the automatic acquisition, 
storage, manipulation, management, 
movement, control, display, switching, 
interchange, transmission, or reception, 
of data or information— 

(1) by a Federal agency, or 

(2} under a contract with a Federal 
agency which— 

(i) requires the use of such equipment, 
or 

(ii) requires the performance of a 
service or the furnishing of a product 
which is performed or produced making 
significant use of such equipment. 

(b) Such term includes— 

(1) computers; 

(2) ancillary equipment; 

(3) software, firmware, and similar 
procedures; 

(4) services, including support 
services; and 

(5) related resources as defined by 
regulations issued by the Administrator 
for General Services. 

(c) The term, FIP resources, includes 
FIP equipment, software, services, 
support services, maintenance, related 
supplies, and systems (specific 
examples of what the term FIP resources 
includes and excludes are provided in 
FIRMR Bulletin A-1). These terms are 
limited by paragraphs (a) and (b) of the 
definition of FIP resources and are 
defined as follows: 

(d) FIP equipment means any 
equipment or interconnected system or 
subsystems of equipment used in the 
automatic acquisition, storage, 
manipulation, management, movement, 
control, display, switching, interchange, 
transmission, or reception of data or 
information. 

(e) FIP maintenance means those 
examination, testing, repair, or part 
replacement functions performed on FIP 
equipment or software. 

(f) FIP related supplies means any 
consumable item designed specifically 
for use with FIP equipment, software, 
services, or support services. 

(g) FIP services means any service, 
other than FIP support services, 
performed or furnished by using FIP 
equipment or software. 

(h) FIP software means any software, 
including firmware, specifically 
designed to make use of and extend the 
capabilities of FIP equipment. 

(i) FIP support services means any 
commercial nonpersonal services, 
including FIP maintenance, used in 
support of FIP equipment, software, or 
services. 

(j) FIP system means any organized 
combination of FIP equipment, software, 
services, support services, or related 
supplies. 

Federal Telecommunications System 
(FTS) means the umbrella of local and 


long distance telecommunications 
services, including FTS2000 long 
distance services, provided, operated, 
managed, or maintained by GSA for the 
common use of all Federal agencies and 
other authorized users. 

File means an arrangement of records. 
The term is used to denote papers, 
photographs, photographic copies, maps, 
machine-readable information, or other 
recorded information regardless of 
physical form or characteristics, 
accumulated or maintained in filing 
equipment, boxes, or machine-readable 
media, or on shelves, and occupying 
office or storage space. 

Form means a fixed arrangement of 
captioned spaces designed for entering 
and extracting prescribed information, 
including FIP systems forms, regardless 
of media. 

Implementation plan means a 
document identifying the tasks that must 
be accomplished in order to place FIP 
resources into service. The plan also 
describes the management, contracting, 
technical, and operating assignments 
and responsibilities of systems 
operations. 

Information resources management 
means the planning, budgeting, 
organizing, directing, training, 
promoting, controlling, and management 
activities associated with the burden, 
collection, creation, use, and 
dissemination of information by 
agencies, and includes the management 
of information and related resources, 
such as Federal information processing 
resources (see 44 U.S.C. 3502(13)). 

Information Systems Security 
(INFOSEC) means a composite of 
factors necessary to protect FIP systems 
and the information they process to 
prevent exploitation through 
interception, unauthorized electronic 
access, or related technical intelligence 
threats, and to ensure authenticity. This 
protection results from the application 
of security measures; including 
cryptosecurity, transmission security, 
emission security, and computer 
security; to systems that generate, store, 
process transfer or communicate 
information of use to an adversary, and 
also includes the physical protection of 
sensitive material and sensitive 
technical security. 

Interoperability means the ability of 
FIP resources to provide services to and 
accept services from other FIP resources 
and to use the services so exchanged to 
enable them to operate effectively 
together. 

Long distance telephone service 
means any service or facility purchased 
with Government funds for completing 





telephone calls outside of the local 
service area. 

Lowest overall cost means the least 
expenditure of funds over the system 
life, price and other factors considered, 
including, but not necessarily limited 
to— 

(a) Prices for the FIP resources; 

(b) The present value adjustment, if 


used; and 

(c) The identifiable and quantifiable 
costs— 

{i) Directly related to the acquisition 
and use of the FIP resources; 

2) Of conducting the contract action; 
an 

(3) Of other administrative efforts 
directly related to the acquisition 
process. 

Mail means letters, 
telecommunications, memoranda, post 
cards, documents, packages, 
publications, and other communications 
received for distribution or dispatch. 

Most advantageous alternative means 
the alternative that provides the greatest 
value to the Government over the 
system life in terms of price or cost, 
quality, performance, and any other 
relevant factors. 

National security and emergency _ 
preparedress (NSEP) means those 
physical, technical, and administrative 
characteristics of FIP systems that will 
ensure a prescribed level of 
survivability in times of national or 
other emergencies up to and including 
nuclear attack. Government common- 
use telecommunications systems are 
designed, built, tested, and maintained 
to meet the defined emergency mission 
needs of the Government entities that 
use them. 

Obsolescence means the state of FIP 
hardware or software that is either in a 
degenerative condition which if not 
corrected will render the resource 
useless, or becoming technologically - 
outmoded compared to other hardware 
or software being sold. 

Optional form means a form 
developed by a Federal agency for use 
in two or more agencies and approved 
by GSA for nonmandatory — 
Governmentwide use. 

' Outdated FIP equipment means any 
FIP equipment over eight years old, 
based on the initial commercial 
installation date of that model of 
equipment, and that is no longer in 
current production. 

Overprinting means the printing of 
pertinent identical entries (e.g., agenry 
name and address) in a captioned area 
on a Standard or Optional form.“ 

Performance validation means the 
technical verification of the ability of a 
proposed FIP system configuration or 


replacement component to handle 


agency-specific workload volumes 
(present and expected) within agency- 
determined performance time 
constraints. Examples of performance 
validation techniques include— 

(a) Timed execution of the existing 
agency programs, transactions, and data 
files on the proposed configuration; 

(b) Execution with synthetically 
generated workloads; 

(c) Remote terminal emulation with 
simulated on-line workloads; 

(d) Acceptance testing with present 
operational software, data files, and 
workloads; 

(e) “Stress testing” with exaggerated 
workload volumes; 

(f) Modeling of the interaction of the 
new information processing system and 
its workload; 

(g) Benchmarking as defined in 
applicable FIPS PUBS; and 

(h) Simulation modeling of FIP system 
performance, defined to mean the 
development and use of computer 
models for the study of actual or 
postulated workloads on simulated FIP 
systems. 

Radar equipment means any radio 
detection device that provides 
information on range, azimuth, or 
elevation of objects. 

Radio equipment means any 
equipment or interconnected system or 
subsystem of equipment (both 
transmission and reception) that is used 
to communicate over a distance by 
modulating and radiating 
electromagnetic waves in space without 
artificial guide. This does not include 
such items as microwave, satellite, or 
cellular telephone equipment. 

Reassignment means the transfer of 
other-than-excess FIP equipment or the 
transfer of FIP software, within an 
agency. 

Records means all books, papers, 
maps, photographs, machine readable 
materials, or other documentary 
materials, regardless of physical form or 
characteristics, made or received by an 
agency of the United States Government 
under Federal law or in connection with 
the transaction of public business and 
preserved or appropriate for 
preservation by that agency or its 
legitimate successor-as evidence of the 
organization, functions, policies, 
decisions, procedures, operations, or 
other activities of the Government or 
because of the informational value of 
data in them. Library and museum 
material made or acquired and 
preserved solely for reference or 
exhibition purposes, extra copies of 
documents preserved only for 
convenience of reference, and stocks of 
publications and of processed 
documents are not included. 


Federal Register / Vol. 55, No. 250 / Friday, December 28, 1990 / Rules and Regulations 


Records creation means the 
production or reproduction of any 
record. 

Records disposition means any 
activity with respect to disposal of 
temporary records no longer necessary 
for the conduct of business by 
destruction or donation; transfer of 
records to Federal agency storage 
facilities or records centers; transfer tc 
the National Archives of the United 
States of records determined to have 
sufficient historical or other value to 
warrant continued preservation; or 
transfer of records from one Federal 
agency to any other Federal agency. 

Records maintenance and use means 
any activity involving location of 
records of a Federal agency; storage, 
retrieval, and handling of records kept 
at office file locations by or for a 
Federal agency; processing of mail by a 
Federal agency; or selection and 
utilization of equipment and supplies 
associated with records and copying. 

Report means data or information 
which is transmitted for use in 
determining policy; planning, 
controlling, and evaluating operations 
and performance; making administrative 
decisions; or preparing other reports. 
The data or information may be in 
narrative, statistical, graphic, or other 
form and may be on paper, magnetic 
tape, or other media. 

Reuse means the subsequent use of 
FIP equipment after it is no longer 
needed for the purpose for which it was 
originally acquired. 

Sensitive information means any 
information, the loss, misuse, or 
unauthorized access to or modification 
of which could adversely affect the 
national interest or the conduct of 
Federal programs, or the privacy to 
which individuals are entitled under 
section 552a of title 5, United States 


_ Code (the Privacy Act), but which has 


not been specifically authorized under 
criteria established by an Executive 
order or‘an Act of Congress to be kept 
secret in the interest of national defense 
or foreign policy. 


Software 


Application software means a series 
of instructions or statements in a form 
acceptable to a computer, designed to 
cause the computer to execute an 
operation or operations necessary to 
process requirements. Application 
software may be either machine- 
dependent or machine-independent and 
may be general-purpose or designed to 
satisfy the requirements of a specialized 
process or a particular user. 

Common-use software means __. 
software that deals with applications 
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common to many agencies, that would 
be useful to other agencies, and is 
written in such a way that minor 
variations in requirements can be 
accommodated without significant 
programming effort. 

Sonar equipment means an apparatus 
that detects the presence and location of 
a submerged object by means of sonic, 
subsonic, or supersonic waves reflected 
back to it from the object. 

Specific make and model 
specification means a description of the 
Government's requirement for FIP 
resources that is so restrictive that only 
a particular manufacturer's products 
will satisfy the Government's needs, 
regardless of the number of suppliers 
that may be able to furnish that 
manufacturer's products. 

Standard form means a form 
prescribed by a Federal agency, 
pursuant to its authority, and approved 
by GSA for mandatory Governmentwide 
use. 

Surplus means any excess | 
Government-owned FIP equipment not 
required for the needs of Federal 
agencies as determined by the 
Administrator of General Services. 

System life means a projection of the 
time period that begins with the 
installation of the FIP resource and ends 
when the agency’s need for that 
resource has terminated. 

Telecommunications Device for the 
Deaf (TDD) means a machine that uses 
typed input and output, usually with a 
visual text display, to enable individuals 
with hearing or speech impairments to 
communicate over a 
telecommunications network. 

Telecommunications facilities means 
equipment used for such modes of 

ransmission as telephone, data, 
facsimile, video, radio, audio, and such 
corollary items as switches, wire, cable, 
access arrangements, and 
communications security facilities. 

Telecommunications resources means 
‘elecommunications equipment, 
facilities, and services. 

Telecommunications services means 
ihe transmission, emission, or reception 
of signals, signs, writing, images, 
sounds, or intelligence of any nature, by 
wire, cable, satellite, fiber optics, laser, 
radio, or any other electronic, electric, 
electromagnetic, or acoustically coupled 
means. The term includes the 
telecommunications facilities necessary 
to provide such services. 

Telecommunications switching 
function means any service or 
equipment that has a primary function 
to switch telephone calls at a location. 
This term excludes service or equipment 
necessary to meet agency requirements 


that cannot be met by an existing 
switching function. 

Television equipment means any 
equipment (both transmission and 
reception) used for the conversion of 
transient visual images into electrical 
signals that can be transmitted by radio 
or wire to distant receivers where the 
signals can be reconverted to the 
original visual images. This does not 
include such items as monitors for 
computers or computer terminals or 
video conferencing equipment. 

Toll-free telephone service means any 
incoming circuit arrangement that 
allows the public to make long distance 
telephone calls to authorized locations 
at Government expense. Toll-free 
telephone service is used for providing 
or obtaining information concerning 
Government programs, such as social 
welfare, disaster aid, veterans affairs, 
and income tax assistance. 


§ 201-4.002 Acronyms. 

ANSI means American National 
Standards Institute. 

ADP means automatic data processing. 

ADPE means automatic data processing 
equipment. 

ADPE/DS means automatic data 
processing equipment/data system. 

CFR means Code of Federal 
Regulations. 

DPA means delegation of procurement 
authority. 

DSO means designated senior official. 

FAR means Federal Acquisition 
Regulation. 

FIP means Federal information 
processing. 

FIPS means Federal Information 
Processing Standards. 

FIPS PUBS means Federal Information 
Processing Standards Publications. 

FIRMR means Federal Information 
Resources Management Regulation. 

FMSS means financial management 
systems software. 

FPMR means Federal Property 
Management Regulations. 

FR means Federal Register. 

GSA means General Services 
Administration. 

GPO means Government Printing Office. 

ICMR means Interagency Committee on 
Medical Records. 

IRM means information resources 
management. 

LOI means letter of interest. 

MAS means multiple awards schedule. 

NARA means National Archives and 
Records Administration. 

OMB means Office of Management and 
Budget. 

PRA means Paperwork Reduction Act of 
1980, as amended. 

U.S.C. means United States Code. 


USPS means United States Postal 
Service. 


PART 201-5—{ RESERVED] 


SUBCHAPTER B—MANAGEMENT AND USE 
OF INFORMATION AND RECORDS 


PART 201-6—PREDOMINANT 
CONSIDERATIONS 


Sec. 

201-6.000 Scope of part. 

201-6.001 General. 

201-6.002 Predominant considerations. 


Authority: 40 U.S.C. 486(c) and 751(f). 


§ 201-6.000 Scope of part. 

This part describes the legislative 
basis and goals of information 
management and provides a brief 
overview of the predominant policies of 
subchapter B. 


§ 201-6.001 Generai. 


(a) The Paperwork Reduction Act of 
1980, as amended, (44 U.S.C. 3501, et 
seq.) legally introduced into the Federal 
Government the concept that 
information is a valuable asset and 
should be managed as such. The Act 
requires that the head of each executive 
agency designate a senior official who 
shall report to the agency head and be 
responsible for carrying out the agency’s 
information resources management 
(IRM) responsibilities. The Paperwork 
Reduction Act is administered by the 
Office of Management and Budget 
(OMB) and is primarily implemented in 
OMB Circular No. A-130. The 
information management goals of the 
Paperwork Reduction Act are to— 

(1) Reduce the paperwork burden the 
Federal Government imposes on the 
public and on State and local 
governments; 

(2) Minimize the cost to the Federal 
Government of collecting, maintaining, 
using, and disseminating information; 

(3) Maximize the usefulness of 
information collected by the Federal 
Government; 

(4) Coordinate, integrate, and where 
practical, make uniform, Federal 
information policies and practices; and 

(5) Ensure that the collection, 
maintenance, use, and dissemination of 
information by the Federal Government 
is consistent with applicable laws and 
executive orders. 

(b) GSA’s Governmentwide role in 
information management stems from its 
records management authorities and 
responsibilities under the National 
Archives and Records Administration 
Act of 1984 (Pub. L. 98-497, 44 U.S.C. Ch. 
29), and its responsibilities under 
section 111 of the Federal Property and 
Administrative Services Act of 1949, as 





amended (40 U.S.C. 759), to provide for 
economic and efficient acquisition of 
Federal information processing (FIP) 
resources. 


§ 201-6.002 Predominant considerations. 


The policies prescribed in subchapter 
B are designed to promote the economic 
and efficient management and use of 
information by emphasizing the 
importance for agencies to— 

(a) Manage information as a valuable 
asset throughout its life cycle, from 
collection or creation through 
disposition; 

(b) Plan for the steps in the 
information life cycle; 

(c} Understand their information 
requirements before determining their 
requirements for FIP resources; 

(d} Establish an active and continuing 
program for economical and efficient 
management of the agency’s records, as 
required by 44 U.S.C. 3102; 

{e) Manage agency records, 
irrespective of the medium (paper, 
electronic, or other) on which the record 
is created, used, or filed; 

(f) Ensure that individuals responsible 
for implementing the agency's records 
management programs participate in the 
agency's strategic planning process and 
in the determination of the agency's 
information needs and FIP resources 
requirements; 

(g) Ensure that individuals responsible 
for information management have 
proven records and information 
management competencies through a 
combination of IRM training, work 
experience, and IRM related 
certification programs; 

(h) Ensure that the agency's records 
can be accessed quickly and reliably; 

(i) Keep the agency's mailing, copying, 
and filing costs at a minimum, consistent 
with program requirements; 

(j) Control the creation of 
correspondence to ensure that the 
agency creates timely, responsive 
correspondence that is properly 
coordinated and consistent in tone, 
style, and presentation; 

(k) Control the creation and 
distribution of agency directives to 
eliminate duplicative, conflicting, or 
confusing instructions to agency 
personnel, and to ensure proper 
documentation of agency policies and 
procedures; 

(1) Control the creation and use of 
forms and reports to ensure that they 
are well designed, used efficiently, and 
do not proliferate unnecessarily; and 

{m) Comply with GSA-managed 
Governmentwide programs for Standard 
and Optional Forms and Interagency 
Reports. 


PART 201-7—PLANNING 


Sec. 

201-7.000 Scope of part. 
201-7.001 General. 
201-7.002 Policies. 
201-7.003 Procedures. 


Authority: 40 U.S.C. 486(c) and 751(f). 


§ 201-7.000 Scope of part. 

This part prescribes policies and 
procedures regarding information 
planning by Federal agencies. 


§ 201-7.001 General. 


(a) Information needs are the 
foundation on which agencies determine 
their information processing 
requirements. An agency cannot 
determine its requirements for FIP 
resources unless it adequately plans for 
and understands its information 
requirements. 

(b) The Paperwork Reduction Act, (44 
U.S.C. chapter 35) OMB Circulars No. 
A-3, No. A—11, and No. A-130, and the 
Computer Security Act of 1987 (Pub. L. 
100-235) require agencies to conduct 
various information resources 
management (IRM) planning activities. 
OMB Circular No. A-130 (appendix IV) 
states that executive agencies must plan 
for how they will process and transmit 
information, how they will use it, what 
provisions they will make for access to 
it, whether and how they will 
disseminate it, how they will store it, 
and finally, how they will dispose of the 
information. 

(c) The General Services 
Administration (GSA) and the National 
Archives and Records Administration 
(NARA) help agencies with their IRM 
planning by issuing handbooks and 
other guidance documents. 
Comprehensive IRM strategic, program, 
and information planning services are 
availabie, on a cost-reimbursable basis, 
through GSA's Office of Technical 
Assistance. 


§ 201-7.002 Policies. 


Federal agencies shall establish 
strategic planning processes to— 

(a) Plan for the creation, collection, 
processing, transmission, use, storage, 
dissemination, and disposition of 
information; 

(b) Ensure that program officials and 
information resources management 
officials (including records managers) 
participate in the development and 
annual revision of a 5-year plan for 
meeting the agency's information 
technology needs; and 

(c) Ensure that the agency’s 
information needs are determined 
before conducting a requirements 
analysis for FIP resources. 
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§ 201-7.003 Procedures. 

To determine information 
requirements and to help determine 
requirements for FIP resources, agencies 
shall consider the following factors: 

(a) Essential records and information 
required to support current and future 
program and mission needs. 

(b) Available sources of information. 

{c) Public access requirements, 
including Freedom of Information Act 
requirements (5 U.S.C. 552). 

(d) The need to provide information to 
and obtain information from other 
agencies. 

(e) Information security (40 U.S.C. 759 
Note) and Privacy Act requirements (5 
U.S.C. 552a). 

(f) Requirements to disseminate and 
store information and to carry out its 
authorized disposition. 

(g) Information format, medium, 
quantity, integrity, and timeliness 
requirements. 

(h) The integration of electronic 
records with other agency records. (See 
FIRMR Bulletin B—1.) 


PART 201-8—{ RESERVED] 


PART 201-9—CREATION, 
MAINTENANCE, AND USE OF 
RECORDS 


Sec. 
201-9.000 Scope of part. 
201-9.001 General. 


Subpart 201-9.1—Agency Programs 
201-9.100 Scope of subpart. 
201-9.101 General. 

201-9.102 Policy. 

201-9.103 Procedures. 


Subpart 201-9.2—GSA Governmentwide 

Programs 

201-9.200 Scope of subpart. 

201-9.201 General. 

201-9.202 Governmentwide programs. 

201-9.202-1 Standard and Optional Forms 
Management Program. 

201-9.202-2 Interagency Reports 
Management Program. 


Authority: 40 U.S.C. 486(c) and 751(f). 


§201-9.000 Scope of part. 


This part prescribes policies and 
procedures for the creation, 
maintenance, and use of Federal 
agencies’ records. Unless otherwise 
noted, the policies and procedures of 
this part apply to all records, regardless 
of medium {i.e., paper, electronic, or 
other). 


§ 201-9.001 General. 


(a) Chapters 29 and 331 of title 44, 
U.S.C., require the establishment of 
standards and procedures to ensure 
efficient and effective records 
management by Federal agencies. The 
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statutory goals of these standards and 
procedures include— 

(1) Accurate and complete 
documentation of the policies and 
transactions of the Federal Government; 

(2) Control of the quantity and quality 
of records produced by the Federal 
Government; 


(3) Establishment and maintenance of 
mechanisms of control with respect to 
records creation in order to prevent the 
creation of unnecessary records and 
with respect to the effective and 
economical operations of an agency; 

(4) Simplification of the activities, 
systems, and processes of records 
creation, maintenance, and use; 

(5) Judicious preservation and 
disposal of records; and 

(6) Direction of continuing attention 
on records from their initial creation to 
their final disposition, with particular 
emphasis on the prevention of 
unnecessary Federal paperwork. 

(b) The law assigns records 
management responsibilities to the 
Administrator of General Services (the 
Administrator), the Archivist of the 
United States (the Archivist), and the 
heads of Federal agencies. 

(1) The Administrator is responsible 
for providing guidance and assistance to 
Federal agencies to ensure economical 
and effective records management. 
Records management policies and 
guidance established by GSA are 
contained in FIRMR subchapter B and in 
FIRMR bulletins, records management 
handbooks, and other publications 
issued by GSA. 

(2) The Archivist is responsible for 
providing guidance and assistance to 
Federal agencies to ensure adequate and 
proper documentation of the policies 
and transactions of the Federal 
Government and to ensure proper 
records disposition. Records 
management policies and guidance 
established by the Archivist are 
contained in regulations in 36 CFR 
chapter XI and in bulletins and 
handbooks issued by the National 
Archives and Records Administration 
(NARA). 

(3) The heads of Federal agencies are 
responsible for complying with the 
policies and guidance provided by the 
Administrator and the Archivist. 


Subpart 201-9.1—Agency Programs 


§ 201-9.100 Scope of subpart. 


This subpart prescribes policies and 
procedures for establishing and 
maintaining an agency records 
management program. 


§ 201-9.101 General. 


Section 3102 of title 44 of the U.S.C: 
requires each Federal agency to 
establish an active and continuing 
records management program. 


§ 201-9.102 Policy. 


Each Federal agency shall establish 
and maintain an active, continuing 
program for managing agency records, 
commensurate with agency size, 
organization, mission, and 
recordkeeping activity. 


§ 201-9.103 Procedures. | 

Each Federal agency shall take the 
following actions to establish and 
maintain the agency's records 
management program: 

(a) Assign specific responsibility for 
the development and implementation of 
agencywide records management 
programs to an office of the agency and 
to a qualified records manager. 

(b) Consider the guidance contained 
in GSA and NARA handbooks and 
bulletins when establishing and 
implementing agency records 
management programs. 

(c) Issue a directive establishing 
program objectives, responsibilities, 
authorities, standards, guidelines, and 
instructions for its records management 
program. 

(d) Apply appropriate records 
management practices to all records, 
irrespective of the medium (e.g., paper, 
electronic, or other) on which the record 
resides. 

(e) Control the creation, maintenance, 
and use of agency records and the 
collection and dissemination of 
information to ensure that the agency— 

(1) Does not accumulate unnecessary 
records; 

(2) Does not create forms and reports 
that collect information inefficiently or 
unnecessarily; 

(3) Periodically reviews all existing 
forms and reports (both those originated 
by the agency and those responded to 
by the agency but originated by another 
agency or branch of Government) to 
determine if they need to be improved or 
cancelled; 

(4) Maintains its records cost 
effectively and in a manner that allows 
them to be retrieved quickly and 
reliably; and 

(5) Keeps its mailing and copying 
costs to a minimum. 

{f) Standardize stationery in terms of 
size, letterhead design, color (of 
originals, record copies, and envelopes), 
markings that are permitted on 
envelopes and postcards, and number of 
stationery styles permitted. 

(g) Consider the voluntary standards 
contained in the Table of Standard 


Specifications in FIRMR Bulletin B-4, 
when developing agency stationery 
standards. 

(h) Establish agency standards 
regarding the types of correspondence to 
be used in official agency 
communications, and the number and 
kind of copies required and their 
distribution and purpose. 

(i) Strive to— 

(1) Improve the quality, tone, clarity, 
and responsiveness of correspondence, 
and provide for its creation in a timely, 
economical, and efficient manner; 

(2) Design forms that are easy to fill- 
in, read, transmit, process, and retrieve; 
and reduce forms reproduction costs; 

(3) Provide agency managers with the 
means to convey written instructions to 
users and document agency policies and 
procedures through effective directives 
management, 

(4) Provide agency personnel with the 
information needed in the right place, at 
the right time, and in a useful format; 

(5) Eliminate unnecessary reports and 
design necessary reports for ease of use; 

(6) Provide rapid handling and 
accurate delivery of mail at minimum 
cost; and 

(7) Organize agency files (i) so that 
needed records can be found rapidly (ii) 
to ensure that records are complete and 
(iii) to facilitate the identification and 
retention of permanent records and the 
prompt disposal of temporary records. 


Subpart 201-9.2—GSA 
Governmentwide Programs 


§ 201-9.200 Scope of subpart. 

This part contains policies and 
procedures prescribed for the following 
GSA-managed programs: 

(a) The Standard and Optional Forms 
Management Program. 

(b) The Interagency Reports 
Management Program. 


§ 201-9.201 General. 


(a) The Standard and Optional Forms 
Management Program was developed 
and operated by OMB consistent with 
the authorities prescribed by the Budget 
and Accounting Act of 1921. GSA 
assumed responsibility for the program 
on May 29, 1967, through agreement with 
OMB. 

(b) The Interagency Reports 
Management Program implements 44 
U.S.C. chapters 29 and 31, recognizing 
OMB functions under 44 U.S.C. 3504(e) 
and OMB implementation under 5 CFR 
1320.16. 
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§ 201-9.202 Governmentwide programs. 
§ 201-8.202-1 Standard and Optional 
Forms 


Program. 
(a) General. (1) GSA manages the 

Standard and Optional! Forms 
Management Program. to provide 
improved communications and reduced 
operating costs through the use of 
standardized practices and procedures 
for creating, printing, stocking, 
distributing, and using Standard and 
Optional Forms. 

(2) When a Standard or Optional 
Form is also a public report, requiring 
OMB clearance under 5 CFR part 1320, 
agencies shall obtain clearance from 
both OMB and GSA. Requests for 
extensions of OMB clearance for 
Standard and Optional Forms shall be 
handled in the same manner. However, 
if the extension results in no changes to 
the affected form, GSA approval is not 
required. 

(3) FIRMR Bulletin B-3 contains 
additional guidance on the Standard and 
Optional Forms Management Program. 

(b) Procedures. Each Federal agency 
shall— 

(1) Establish and issue in the Federal 
Register, Governmentwide procedures 
prescribing the use and availability of 
all Standard and Optional Forms which 
it promulgates or sponsors (revisions 
may be announced in the appropriate 
directive or regulatory system); 

(2} Obtain GSA approval for each 
new, revised, or canceled Standard and 
Optional form, and exceptions thereto, 
prior to implementation; 

(3) Designate an agency-level 
Standard and Optional forms liaison 
representative and alternate, and | notify 
GSA in writing of such 
names, titles, mailing addresses, and 
telephone numbers within 30 days of the 
designation or redesignation; 

(4) Use Standard Form 152, Request 
for Clearance or Cancellation of a 
Standard or Optional Form or 
Exception, to obtain GSA approval for 
each new, revised, and canceled 
Standard and Optional form, and 
exceptions thereto; 

(5} Perform an annual review, to 
include all existing Standard and 
Optional forms which the agency has 
promulgated, or sponsored, as well as 
all approved exceptions, to determine 
and implement forms improvement, 
consolidation, or cancellation; 

(6) Obtain GSA clearance under both 
the Standard and Optional Forms 
Management Program and the 
Interagency Reports Management 
Program when a4 standard or optional 
form is also an interagency report; 

(7} As directed by GSA and OMB, 
submit a summary of the Standard and 


Optional Forms used for collection of 
information covered by 5 CFR part 1320 
to: General Services Administration, 
Standards Branch (KMPS), 18th & F 
Streets NW., Washington, DC 20405; 

(8) Send requests for GSA approval 
and the notifications to GSA required by 
this section to the address in paragraph 
(b)(7) of this section. 

(9) Request approval to overprint 
forms by contacting: General Services 
Administration, Inventory and 
Requisition Management Division 
(FCNI), 1941 Jefferson Davis Highway, 
Crystal Mall, Building 4, Washington, 
DC 20406; and 

(10) Coordinate all matters concerning 
health-care-related Standard Forms - 
through the Interagency Committee on 
Medical Records (ICMR). For additional 
information on the ICMR, contact: 
General Services Administration, Forms 
Management Branch (CARM), 18th & F 
Streets NW., Washington, DC 20405. 

§ 201-9.202-2 interagency Reports 
Management Program. 

(a) General. (1) GSA manages the 
Interagency Reports Management 
Program to ensure that interagency 
reports and recordkeeping requirements 
are based on need, are cost-effective, 
and comply with applicable laws and 
regulations. 

(2) FIRMR Bulletin B-2 contains 
additional guidance on the Interagency 
Reports Management Program. 

(b) Procedures. (1) Each agency 
shall— 

(i) Obtain GSA approval for each 
new, revised, or extended interagency 
report, prior to implementing the report; 

(ii) Designate an agency-level 
interagency reports liaison 
representative and alternate, and notify 
GSA in writing of such designees’ 
names, titles, mailing addresses, and 
telephone numbers within 30 days of the 
designation or redesignation; 

(iii) Use Standard Form 360, Request 
to Approve an Interagency Reporting 
Requirement, to obtain GSA approval 
for each new, revised, or extended 
interagency report; 

(iv) Attach to each Standard Form 
360, a justification statement (signed by 
the official who requested the report) 
describing the need for the report; 

(v)} Explain how the reporting costs 
shown on Standard Form 360 were 
derived; 

(vi) Make supporting documentation 
for cost estimates available for GSA 
review; 

(vii) Submit to GSA and OMB {see 5 
CFR part 1320) simultaneously for 
approval, interagency reports that 
collect information from Federal 


agencies and from either the public or 
State or local governments; 

(viii) Notify GSA and responding 
agencies when an interagency report is 
no longer needed; and 

(ix) Send requests for GSA approval 
and notifications regarding interagency 
reports to: General Services 
Administration, Authorizations Branch 
(KMAS), 18th & F Streets NW., 
Washington, DC 20405. 

(2) This section does not apply to the 
following interagency reports: 
(However, interagency reports required 
by Federal agencies to respond to these 
reports are subject to this section.) 

(i) Legislative branch reports. 

(ii) Office of Management and Budget 
(OMB) and other Executive Office of the 
President reports. 

(iii) Judicial branch reports required 
by court order or decree. 

(iv) Reporting requirements for 
security classified information. 
However, interagency reporting 
requirements for non-sensitive or 
unclassified sensitive information are 
not exempt, even if such information is 
later given a security classification by 
the requesting agency. 


PART 201-10—[ RESERVED] 


PART 201-11—REVIEW AND 
EVALUATION 


Sec. 

201-11.000 Scope of part. 

201-11.001 General. 

201-11.002 Federal Information Resources 
Management Review Program. 

201-11.003 Information Resources 
Procurement and Management Review 
Program. 

Authority: 40 U.S.C. 486{c) and 751(f}. 


§ 201-11.000 Scope of part. 
This part discusses the two programs 


that the General Services 


Administration (GSA) administers 
regarding GSA-conducted and agency- 
conducted evaluation programs to help 
agencies ensure that the collection, 
maintenance, use, and dissemination of 
information and records are consistent 
with applicable laws and regulations. 


§ 201-11.001 General. 


{a) GSA's responsibilities for the 
review and evaluation of agencies’ 
information and records management 
activities stem from the Paperwork 
Reduction Act of 1980 and the National 
Archives and Records Administration 
Act of 1984. GSA carries out these 
responsibilities under the Federal 
Information Resources Management 
Review Program and the Information 
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Resources Procurement and 
Management Review Program. 

(b) The information and records 
management aspects of these programs 
are discussed in this part. However, part 
201-22 more fully describes the 
objectives, policies, and procedures 
governing these programs. 


§ 201-11.002 Federal information 
Resources Management Review Program. 

(a) GSA administers this program 
under a delegation from the Office of 
Management and Budget (OMB). GSA 
has delegated much of its review 
responsibilities under this program to 
each executive agency and serves as the 
focal agency for collecting, assessing, 
and reporting on review results to OMB. 

(b) As part of these reviews, agencies 
shall review their information and 
records activities to ensure that the 
creation, maintenance, and use of the 
information and records that support 
agency programs are consistent with 
applicable laws and regulations. GSA 
has issued a series of IRM self 
inspection guides to help agencies 
review their information and records 
management programs. 


§ 201-11.003 information Resources 
Procurement and Management Review 
Program. 

Under this program, GSA conducts 
reviews of major agency programs and 
related significant FIP resources 
acquisitions. As part of these reviews, 
GSA reviews agency programs for 
controlling the creation, maintenance, 
and use of information and records to— 

(a) Determine agency compliance with 
regulations; and 

(b) Evaluate the effectiveness of 
agency information and records 
management programs and practices. 


PARTS 201-12 through 201-16— 
(RESERVED) 


SUBCHAPTER C—MANAGEMENT AND USE 
OF FEDERAL INFORMATION PROCESSING 
(FIP) RESOURCES 


PART 201-17—PREDOMINANT 
CONSIDERATIONS 


Sec. 
201-17.000 Scope of part. 
201-17.001 Predominant considerations. 


Authority: 40 U.S.C. 486(c) and 751(f). 


§ 201-17.000 Scope of part. 
This part provides a brief overview of 


the predominant policies of subchapter 
C. 


§ 201-17.001 Predominant considerations. 
The policies prescribed in subchapter 


C are designed to promote success in the 
acquisition, management, and use of 


Federal information processing (FIP) 
resources by emphasizing the 
importance for agencies to— 

(a) Develop and annually revise, in 
coordination with budget activities, a 5- 
year plan to meet the agency’s 
information technology needs; 

(b) Base requirements for FIP 
resources on agency mission, programs, 
and related information needs; 

(c) Consider the potential for 
deploying projected technological 
advances of FIP-resources to enhance 
future performance of programs and 
operations in support of the agency 
mission; 

(d) Acquire FIP resources that result 
in the most advantageous alternative to 
the Government after consideration of— 

(1) Sharing and reuse of existing FIP 
resources, 

(2) Use of General Services 
Administration (GSA) services, and 

(3) Acquisition of agency resources by 
contracting; 

(e) Establish responsibility through a 
designated senior official (DSO) when 
contracting for FIP resources under a 
delegation of GSA’s exclusive 
procurement authority; 

(f)} Assign an individual (such as a 
Trail Boss) responsible for coordinating 
programmatic, technical, and 
contracting functions when acquiring 
FIP resources; 

(g) Achieve full and open competition 
to the maximum extent practicable; 

(h) Acquire resources that comply 
with Federal standards; 

(i) Provide for security of resources, 
protection of information about 
individuals, continuity of operations, 
and national security and emergency 
preparedness; 

(j) Provide individuals with 
disabilities (employees and others who 
use the agency’s electronic office 
equipment) equivalent access to 
electronic office equipment; 

(k) Provide telecommunications 
access to hearing and speech impaired 
individuals; 

(1) Review and evaluate existing 
resources and related management and 
acquisition activities on an ongoing 
basis; and 

(m) Replace outdated resources that 
are no longer the most advantageous 
alternative for satisfying the agency’s 
requirements. 


PART 201-18—PLANNING AND 
BUDGETING 


Sec. 
201-18.000 
201-18.001 
201-18.002 Policies. 
201-18.003 Procedure. 


Authority: 40 U.S.C. 486(c) and 751(f). 


Scope of part. 
General. 


§ 201-18.000 Scope of part. 

This part prescribes policies and 
procedures regarding pianning and 
budgeting for Federal information 
processing (FIP) resources. 


§ 201-18.001 General. 


(a) 44 U.S.C. 3506(c)(8) (the Paperwork 
Reduction Reauthorization Act of 1986) 
requires executive agencies to develop 
and annually revise a 5-year plan for 
meeting the agency's information 
technology needs. 


(b) Office of Management and Budget 
(OMB) Circular No. A-130 requires 
executive agencies to establish 
multiyear strategic planning processes 
for acquiring and operating information 
technology that meet program and 
mission needs, reflect budget 
constraints, and form the basis for their 
budget requests. 

(c) OMB Circular No. A-11 requires 
executive agencies to prepare and 
submit annual agency-wide “Major 
Information Technology Acquisition 
Plans.” ; 


(d) The Computer Security Act of 1987 
(Pub. L. 100-235, 40 U.S.C. 759 Note) 
requires agencies to identify each FIP 
system that contains sensitive 
information and prepare a plan for the 
security and privacy of each such 
system. 

(e) Section 508 of the Rehabilitation 
Act Amendments of 1986 (Pub. L. $9- 
506) requires the Federal Government to 
adopt guidelines for electronic 
equipment accessibility designed to 
ensure that individuals with disabilities 
may use electronic office equipment. 
This Act requires that agencies comply 
with such guidelines. FIRMR Bulletin C- 
8 provides guidance on planning for the 
FIP resources accommodation needs of 
individuals with disabilities. 

(f} The General Services 
Administration (GSA) helps agencies 
with their IRM planning by issuing 
handbooks, bulletins, and other 
guidance documents. IRM planning 
services are available, on a cost- 
reimbursable basis, through GSA’s 
Office of Technical Assistance. 

(g) GSA reviews agency IRM plans 
and the planning process as part of the 
Information Resources Procurement and 
Management Review Program described 
in part 201-22. Agencies’ IRM planning 
is a factor in delegating procurement 
authority for FIP resources. 


§ 201-18.002 Policies. 


(a) Agencies shall develop a 5-year 
plan for meeting the-agency’s 
information technology needs. This plan 
shall— 





(1) Reflect current and future program 
and mission needs; 

(2) Consider the potential for 
deploying projected technological 
advances of FiP resources to enhance 
future performance of programs and 
operations in support of the agency 
mission; 

(3} Consider FIP resources needed to 
meet the national security and 


emergency preparedness needs of the 
agency; 

(4) Reflect budget constraints; 

(5) Form the basis for the agency's 
budget requests to OMB; 

(6) Serve as the foundation for 
requirements analyses; and 

(7) Be updated as needed, but at least 
annually. 

(b) Agencies shall ensure that the IRM 
planning process includes the 
participation of each of the agency's 
program areas, as well as those 
organizations responsible for IRM 
(including records management), 
contracting, and budget preparation. 

(c) Agencies shall adopt electronic 
equipment accessibility guidelines 
similar to those described in FIRMR 
Bulletin C-8 in their planning process. 

(d) Agencies shall ensure that 
acquisition of FIP resources is in 
— with the updated 5-year 
plan. 


§ 201-18.003. Procedure. 


Each agency shall send a copy of its 
annually revised 5-year plan, within 30 
days after its preparation, to: General 
Services Administration, Authorizations 
and Management Reviews Division 
(KMA), 18th & F Streets, NW., 
Washington, DC 20405. 


PART 201-19—[RESERVED] 


PART 201-20—ACQUISITION 


Sec. 
201-20.000 Scope of part. 
201-20.001 General. 


Subpart 201-20.1—Requirements Analysis 

201-20.100 Scope of subpart. 

201-20.101 General. 

201-20.102 Policy. 

201-20.103 Procedures. 

201-20.103-1 Information needs. 

201-20.103-2 System life. 

201-20.103-3 Description of requirements. 

201-20.103-4 Compatibility-limited 
requirements. 

201-20.103-5 Justification for specific make 
and model. 

201-20.103-6 Security requirements. 

201-20.103-7 Accessibility requirements for 
individuals with disabilities. 

201-20.103-8 Space and environmental 

irements. 

201-20.103-9 Workload and related 

requirements. 


201-20.103-10 Records management 
requirements. 


Subpart 201-20.2—Analysis of Alternatives 
201-20.200 Scope of subpart. 

201-20.201 General. 

201-20.202 Policy. 

201-20.203 Procedures. 

201-20.203-1 Consideration of alternatives. 
201-20.203-2 Cost for each alternative. 
201--20.203-3 [Reserved] 

201-20.203-4 Conversion. 

201-20.203-5 Obsolescence. 


Subpart 201-20.3—implementation 

201-20.300 Scope of subpart. 

201-20.301 General. 

201-20.302 Implementation plan. 

201-20.303 Standards. 

201-20.304 Capability and performance 
validation. 

201-20.305 Delegation of GSA’s exclusive 
procurement authority. 

201-20.305-1 Regulatory delegations. 

201-20.305-2 Specific agency delegations. 

201-20.305-3 Specific acquisition 
delegations. 

201-20.306 Delegation of GSA’s multiyear 
contracting authority for 
telecommunications resources. 

Authority: 40 U.S.C. 486(c) and 751(f). 


§ 201-20.000 Scope of part. 

This part prescribes policies and 
procedures for acquisition of Federal 
information processing {FIP} resources 
by agencies. 


§ 201-20.001 General. 

(a) Acquisition, as used in this part— 

(1) Consists of a series of steps 
beginning with the requirements 
analysis and ending with the 
implementation of the most 
advantageous alternative to satisfy the 
requirement; and 

(2) Includes obtaining FIP resources 
both from sources external to the agency 
and through in-house sources or 
development. 

(b) Acquisition by contracting is 
addressed in part 201-39. 

(c) Technical assistance in support of 
acquisitions is available, on a cost 
reimbursable basis, through GSA’s 
Office of Technical Assistance. 

(d) Guidance on conducting a 
requirements analysis and an analysis 
of alternatives is contained in the GSA 
Acquisition Guide series. 


Subpart 201-20.1—Requirements 
Analysis 


§ 201-20.100 Scope of subpart. 

This subpart prescribes policies and 
procedures for determining requirements 
for FIP resources. 


§ 201-20.101 General. 


The requirements analysis is used to 
determine and document requirements 
for FIP resources. It provides the basis 
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on which the alternatives for meeting 
the requirements can be analyzed. 


§ 201-20.102 Policy. 

Agencies shall establish and 
document requirements for FIP 
resources by conducting a requirements 


analysis commensurate with the size 
and complexity of the need. 


§ 201-20.103 Procedures. 


The requirements analysis shall 
include, at a minimum, consideration of 
the following factors: 


§ 201-20.103-1 Information needs. 


Agencies shall determine their 
information needs by considering— 

(a) Their need to provide information 
to and obtain information from the 
public and other agencies; 

(b) Available sources of information; 

(c) Information format, media, 
quantity, integrity, security, and 
timeliness requirements; 

(d) Essential records and information 
required to support current and future 
program and mission needs; 

(e) Agency records retention and 
disposition requirements and the need 
to assure archival acceptability of 
permanent or long-term records; 

(f} The integration of electronic 
records with other agency records; and 

(g) Existing or planned intra or 
interagency interoperability 
requirements. 


§ 201-20.103-2 System life. 


Agencies shall establish a system life 
as a part of the requirements analysis. If 
the acquiring activity can predict reuse 
of the FIP resource by another 
component within the agency after it no 
longer meets the acquiring activity's 
needs, the reuse period shall be included 
in the system life. 


§ 201-20.103-3 Descrivtion of 
requirements. 


Agencies shall— 

(a) Base requirements on mission 
needs expressed in the form of 
opportunities for increased economy 
and efficiency, new or changed program 
requirements, or deficiencies in existing 
capabilities; 

(b) Describe requirements in terms of 
functions to be performed and 
performance to be achieved, unless a 
more restrictive statement of 
requirements is necessary to satisfy the 
needs of the agency; 

(c) Describe requirements in a manner 
that will attain full and open 
competition when contracting for FIP 
resources unless other than full and 
open competition is justified in 
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accordance with subpart 201-39.6 and 
FAR part 6; 

(d} Document in the requirements 
analysis the quantitative or qualitative 
‘requirements that must be met and why 
those requirements are necessary to 
meet the mission needs; and 

(e) Consider aggregating requirements 
on organizational or functional bases 
and conducting a requirements analysis 
on the basis of the aggregated 
requirements. 


§ 201-20.103-4 Compatibilityimited 
requirements. 

(a) Agencies shall establish 
compatibility-limited requirements for 
FIP resources only to the extent 
necessary to satisfy the needs of the 


agency. 

(b} Agencies shall justify 
compatibility-limited requirements for 
FIP resources on the basis of at least 
one of the following: 

(1) The agency has technical or 
operational requirements for 
compatibility when adding resources to, 
or replacing a portion of, an installed 
base of resources, and the agency 
determines that replacing additional 
portions of the installed base to avoid 
compatibility-limited requirements is not 
advantageous to the Government; or 

(2) The agency determines that the 


risk and impact of a conversion failure 
on agency critical mission needs would 
be so great that acquiring non- 
compatible resources is not a feasible 
alternative. 


§ 201-20.103-5 Justification for specific 
make and model. 

Technical and requirements personnel 
shall justify a requirement that can only 
be met by specific make and mode} 
resources in accordance with subpart 
201-39.6. 


§ 201-20.103-6 Security requirements. 

Agencies shall— 

(a) Identify security and privacy 
requirements in the requirements 
analysis; 

(b} Identify security requirements 
necessary to protect classified and 
sensitive information by listing the 
potential threats and hazards and 
describing the measures needed to 
provide protection; and 

(c} Identify physical and 
environmental security safeguards. 


§ 201-20.103-7 Accessibility requirements 
for individuals with disabilities. 

(a} Agencies shall provide equivalent 
access to electronic office equipment for 
individuals with disabilities (employees 
and others who use the agency's 
electronic office equipment] to the 
extent both present and future needs for 


such access are determined by the 
agency. i 

(b} Agencies shall provide 
telecommunications access to hearing 
and speech-impaired individuals to the 
extent both present and future needs for 
such access are identified in the 
requirements analysis. 
Telecommunications access for hearing 
and speech impaired individuals shall 
include education and training on the 
services and features of the GSA relay 
service. 

(1) Agencies shall publish access 
numbers for TDD and TDD-related 
devices in telephone directories and 
provide such agency numbers to GSA 
for inclusion in the Federal TDD 
Directory. 

(2) Agercies shall display in their 
buildings or offices the standard logo 
specified by GSA for indicating the 
presence of TDD or TDD-related 
equipment. 

{c} Agencies shall consider the 
guidance contained in FIRMR Bulletin 
C-8 on the subject of accessibility 
requirements for individuals with 
disabilities. 

§ 201-20.103-8 Space and environmental 
requirements. 

Agencies shall consider space and 
environmental factors when conducting 
the requirements analysis. 


§ 201-20.103-9 Workload and related 
requirements. 

As a minimum, agencies shall 
document in the requirements analysis 
the following factors, as applicable: 

(a) Projected processing, storage, data 
entry, communications, and support 
services workload requirements over the 
system life and how best to address 
workload uncertainties. 

(b) Expandability requiremenis. 

(c) A performance evaiuation of 
currently installed FIP resources. 

(d) Contingency requirements for FIP 
resources whose loss or failure would 
prevent the agency from performing its 
mission, or have an adverse effect on 
the nation. 

(e} Other requirements that must be 
met or constraints that must be 
considered. 


§ 201-20.103-10 Records management 
requirements. 

Agencies shall include records 
management factors in the requirements 
analysis. ; 

Subpart 201-20.2—Analysis ot 
Alternatives 
§ 201-20.200 Scope of subpart. 

This subpart prescribes policies and 

procedures for identifying and analyzing 


—- 


feasible alternatives that satisfy 
requirements for FIP resources. 


§ 201-20.201 General. 

(a} The statement of requirements 
resulting from the requirements analysis 
is the basie on which the analysis of 
alternatives is conducted. The purpose 
of the analysis of alternatives is ta 
compare and evaluate various 
alternatives for meeting the 
requirements and to determine which 
alternative is the most advantageous 
alternative to the Government. 

(b} The FIRMR bulletin series 
provides guidance on GSA programs for 
meeting agencies’ requirements and 
potential sources of FIP resources 
sharing. 


§ 201-20.202 Policy. 

Using the results of the requirements 
analysis as the basis, agencies shall 
conduct an analysis of alternatives, 
commensurate with the size and 
complexity of the requirement, to 
identify the most advantageous 
alternative to the Government. 


§ 201-20.203 Procedures. 

The General Services Administration 
(GSA) has established various programs 
to satisfy agencies’ requirements for FIP 
resources. Part 201-24 describes these 
programs and the extent to which their 
use or consideration is mandatory. 


§ 201-20.203-1 Consideration of 
alternatives. 

(a) Agencies shall— 

(1) Conduct market research to. 
determine the availability of technology 
to meet their requirements and to assist 
in identifying feasible alternatives; 

(2) Use GSA’s mandatory-for-use 
programs described in subpart 201-24.1 
when their requirements can be met by 
these programs, unless they have 
requested and received an exception to 
the use of these programs from GSA; 

(3) Use GSA’s mandatory-for- 
consideration programs described in 
subpart 201-24.2 when their 
requirements can be met by those 
programs and using them is the most 
advantageous alternative to the 
Government; 

(4) Consider using FIP resources 
available for reuse within the 
and from other agencies to satisfy their 
requirements; 

(5) Consider using existing FIP 
resources on a shared basis to satisfy 
their requirements; and 

(6) Cor.sider acquiring FIP resources 
by contracting. 

(b) Agencies should also consider 
using GSA nonmandatory programs to 
meet their requirements. 
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§ 201-20.203-2 Cost for each alternative. 

(a) In the analysis of alternatives, 
agencies shall calculate the total 
estimated cost, using the present value 
of money, for each feasible alternative 
unless the anticipated cost of the 
acquisition is $50,000 or less. The total 
estimated cost for each alternative shall 
include system life cost for that 
alternative and any other costs, that can 
be identified with the alternative, 
incurred either before or after the 
system life period. 

(b) When the anticipated cost of the 
acquisition is $50,000 or less, the total 
estimated cost may be limited to an 
analysis demonstrating that the benefits 
of the acquisition will outweigh the 
costs. 

(c) Agencies shall follow guidance in 
OMB Circular No. A-94, “Discount 
Rates to be Used in Evaluating Time- 
Distributed Costs and Benefits,” when 
calculating the cost of each alternative. 


§ 201-20.203-3 [Reserved] 


§ 201-20.203-4 Conversion. 

(a) When evaluating alternatives, it is 
important for the Government to 
consider its investment in FIP resources 
that may have to be converted, replaced, 
or disposed of, as a result of the 
alternative selected. Therefore, as part 
of the analysis of alternatives, agencies 
shall consider the costs, risk, and 
magnitude of conversion from installed 
FIP resources to augmentaticn or 
replacement resources. 

(b) To achieve the above, agencies 
shall perform a conversion study, 
commensurate with the size and 
complexity of the requirement, for all 
acquisitions of FIP resources, except 
for— 

(1) Initial acquisitions where no FIP 
resources exist; 

(2) Acquisitions of FIP equipment 
peripherals only; or 

(3) The exercise of a purchase option 
under a leasing agreement. 

(c) In determining conversion costs, 
agencies shall include any cost of 
conversion that can be stated in dollars, 
as well as other expenses directly 
related to the conversion. However, the 
costs associated with the following shall 
not be included: 

(1) Conversion of existing FIP 
software and data bases that would be 
redesigned regardless of whether or not 
augmentation or replacement FIP 
resources are acquired. 

(2) Purging duplicate or obsolete FIP 
software, data bases, and files. 

(3) Development of documentation for 
existing FIP application software. 

(4) Improvements in management and 
operating procedures. 
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(d) In performing a conversion study, 
agencies shall consider the guidance 
contained in FIRMR Bulletin C-14 on 
this subject. 


§ 201-20.203-5 Obsolescence. 

As part of the analysis of alternatives, 
agencies shall determine strategies for 
maintaining up-to-date FIP resources 


and avoiding outdated FIP resources 


over the system life. 


Subpart 201-20.3—implementation 


§ 201-20.300 Scope of subpart. 

This subpart prescribes the policies 
and procedures for implementing the 
most advantageous alternative selected 
as a result of the analysis of 
alternatives. 


§ 201-20.301 General. 

Implementation includes the activities 
in the acquisition phase, following the 
analysis of alternatives and selection of 
the most advantageous alternative, that 
are necessary to prepare the selected 
alternative for operation. 


§ 201-20.302 implementation pian. 

(a) Policy. Agencies shall develop an 
implementation plan, commensurate 
with the size and complexity of the 
selected alternative, for implementing 
FIP resources. 

(b) Procedures.—{1) The agency shall 
designate an individual to be 
responsible for executing each 
implementation plan. 

(2) The plan shall describe tasks, 
responsibilities, resources, and 
schedules needed to ensure successful 
implementation. 


§ 201-20.303 Standards. 

(a) Scope. This section prescribes 
policies and procedures for the use of 
Federal Information Processing 
Standards (FIPS), Federal 
Telecommunications Standards (FED- 
STDS), interim standards, and agency- 
unique standards. 

(b) General._{i) GSA publishes a 
handbook titled “Federal ADP and 
Telecommunications Standards Index" 
that lists Federal standards. The index 
contains information about applicability 
for each standard and terminology for 
including standards in solicitations. 
Copies can be purchased from: U.S. 
Government Printing Office, 
Superintendent of Documents, 
Washington, DC 20402. FIRMR Bulletin 
C-3 contains additional information 
about the index. 

(2) Types of Federal standards—{i) 
Federal Information Processing 
Standards (FIPS). 

(A) FIPS are automatic data 
processing standards developed and 
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issued by the National Institute of 
Standards and Technology (NIST) after 
approval by the Secretary of Commerce, 
as part of the Federal information 
Processing Standards Publications (FIPS 
PUBS) series. 

(B) Public Law 99-500 Title VIII, the 
“Paperwork Reduction Reauthorization 
Act of 1986,” modified the definition of 
automatic data processing equipment 
(ADPE) to include most 
telecommunications equipment and 
services. Public Law 100-235, the 
“Computer Security Act of 1987,” 
expressly provided the Secretary of 
Commerce authority for promulgating 
NIST developed Federal computer 
system standards, which were defined 
to encompass all ADPE standards. All 
such ADPE standards are called FIPS. 

(ii) Federal Telecommunications 
Standards (FED-STDS). 

(A) FED-STDS are official Federal 
Government publications relating to 
standards developed by the National 
Communications System under 
delegation from GSA. FED-STDS 
include those categories in the Federal 
Supply Class (FSC) of 
“Telecommunications” of the Federal 
Standards Program not redefined as 
ADPE by Public Law 99-500. 

(B) FED-STDS relating to ADPE that 
were in existence when Public Law 99- 
500 was enacted are covered by the 
modified definition of ADPE in Public 
Law 99-500 and therefore fall under the 
authority of NIST. These standards were 
redesignated by NIST as FIPS. 

(3) Categories of Federal standards.— 
(i) Hardware standards (FIPS).- 

(ii) Software standards (FIPS). 

(iii) Application standards (FIPS). 

(iv) Data standards (FIPS). 

(v) Operations standards (FIPS). 

(vi) Telecommunications standards 
{i.e., FED-STDS) including those FSC 
telecommunications items not redefined 
as ADPE by Public Law 99-500. These 
standards are developed by the National 
Communication System and managed 
by GSA. 

(vii) Computer-related 
telecommunications standards including 
those FSC telecommunications items 
redefined as ADPE by Public Law 99- 
500. These standards are issued. by NIST 
as FIPS. 

(c) Policies.—{1) Technical and 
requirements personnel shall— 

(i) Review each standard to determine 
its applicability to each requirement; 
and 

(ii) Work with contracting officials to 
ensure that all applicable Federal 
standards are specified in any resulting 
solicitation. 
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(2} Agencies are encouraged to apply 
interim Federal standards when 
acquiring and using FIP resources. 
Agencies shal} develop appropriate 
terminology for use in solicitations that 
is consistent with the intended use of 
the interim standard. 

(3) When Federal standards do not 
exist for FIP resources being acquired, 
agencies should consider the use of 
voluntary standards, both domestic and 
international. 

(4) In cases where no Federal, 
National, or International Standards 
exist, agencies shall consider the 
development and use of agency-unique 
standards, provided such use is not in 
violation of the full and open 
competition requirements of Public Law 
98-369, title VII, the “Competition in 
Contracting Act.” The use of agency- 
unique standards shall be coordinated 
with NIST. 

(5) The agency head may allow the 
use of alternate standards for the 
acquisition and use of computer security 
items. Such standards must be more 
stringent than the applicable Federal 
standards and contain, at a minimum, 
the functional provisions of the 
applicable Federal standard. 

(d) Procedures.— (1} Waivers. The 
Secretary of Commerce has delegated to 
the heads of executive departments and 
agencies, the authority to waive FIPS 
that are compulsory for agency use in 
the acquisition and management of FIP 
resources. Such waivers by agency 
heads shall be in accordance with the 
conditions and notification procedures 
specified by the Secretary of Commerce. 
If an individual FIPS is waived, a 
deviation from the FIRMR is not 
required. 

(2) Exceptions. GSA may grant 
exceptions to the mandatory use of a 
FED-STD upon submission of adequate 
documentation from the requesting 
agency. If GSA grants an exception to 
the use of an individual FED-STD, a 
deviation from the FIRMR is not 
required. Requests for exceptions should 
be addressed to: General Services 
Administration, Policy and Regulations 
Division, {KMP}, 18th & F Streets, NW, 
Washington, DC 20405. 


§ 201-20.304 Capability and performance 
validation. 

(a) Policy. When acquiring FIP 
resources, agencies shall use the 
capability and performance validation 
techniques that the agency determines 
are necessary to ensure that 
requirements are satisfied. 

(b) Procedures.—{1} When a 
benchmark is used as part of 
performance validation, agencies shall? 
ensure that the FIP software selected for 


the benchmark is representative of 
actual requirements and requires the 
minimum amount of reprogramming or 
conversion. 

(2} In determining the capability and 
performance validation techniques to be 
used, agencies should consider the 
guidance contained in FIRMR bulletins. 
(For complex acquisitions agencies 
should also consider the guidance in 
GSA handbooks.} The provisions of 
FIRMR bulletins and GSA handbooks 
are not mandatory for use by agencies. 


§ 201-20.305 Delegation of GSA’s 


’ exclusive procurement authority. 


(a) General.—{1) GSA either 
authorizes agencies to contract for FIP 
resources under a delegation of GSA’s 
exclusive procurement authority (DPA} 
or contracts for these resources on 
behalf of agencies. GSA authorizes 
agencies to contract for FIP resourses by 
the following methods for granting a 
DPA: 

(i) Regulatory delegations as provided 
by this section. 

(ii) A specific agency delegation. 

(iii) A specific acquisition delegation. 

(2) The DPAs discussed in this section 
are given to the agency’s DSO, when 
GSA determines that such officials are 
sufficiently independent of program 
responsibility and have sufficient 
experience, resources, and ability to 
fairly and effectively carry out 
procurements under GSA’s authority as 
provided by 40 U.S.C. 759{b)(3). 

(3) The agency’s DSO may redelegate 
GSA’s exclusive authorities for FIP 
resources to qualified officials. 

(4) Such redelegation shall not relieve 
the agency’s DSO of the responsibility 
for conduct of and accountability for 
acquisitions of FIP resources made 
under a DPA from GSA. 

(b) Policies.—{1)} Agencies shall 
procure FIP resources under GSA’s 
exclusive procurement authority. 

(2) Agencies shall not fragment 
requirements for FIP resources in order 


to circumvent established delegations of 


procurement authority thresholds. 

(3) Agencies shall consider severing 
requirements for FIP resources from 
requirements for other resources and 
contracting for FIP resources under a 
delegation when— ‘ 

(i) The requirement for FIP resources 
can be clearly identified and explicitly 
stated in a solicitation; 

(ii) The technical and operational 
needs can be satisfied by severing 
requirements for FIP resources from 
requirements for other resources; 

(iii) The items can be acquired by the 
Government and delivered to the 
contractor as required by the production 
schedule; 
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(iv) Adequate price competition can 
be achieved on the FIP resources portion 
of the requirements; 

(v) Fhe expected cost reduction will 
exceed the added costs of the additional 
acquisition by contracting; 

(vi) Severing will not affect the 
contractor’s ability and responsibility to 
perform as required by the contract; and 

(vii) The estimated dollar value of FIP 
resources explicitly required by the 
agency in the solicitation exceeds the 
thresholds for regulatory delegations 
specified in § 201-20.305-1. 

(4} GSA retains the right to revoke or 
suspend any delegation when GSA 
determines that circumstances warrant 
such action. 


§ 201-20.305-1 Reguiatory delegations. 

The following regulatory delegations 
are hereby granted to agencies: 

(a} Agencies may contract for the 
following FIP resources without prior 
approval of GSA: 

(1) FIP equipment, software, services, 
and support services ' when the dollar 
value of any individual type resource 
including all optional quantities and 
periods over the life of the contract, 
does not exceed $2,500,000 ($250,000 for 
a specific make and model specification 
or for requirements available from only 
one responsible source} and either 
paragraph (a)(2)fi}, (a}{2){ii), or (a)(1)Ciii) 
the following applies: 

(i) The acquisition does not include 
telecommunications requirements within 
the scope of FTS2000 services or GSA’s 
Consolidated Local Telecommunications 
Services Program; or requirements for 
telecommunications facilities or services 
at a location where the contract would 
result in more than one agency acquiring 
a telecommunications switching 
function at that location. 

(ii} The agency has an exception to 
the use of FTS2000 services or GSA’s 
Consolidated Local Telecommunications 
Services Program. 

(iii) The acquisition includes 
telecommunications requirements within 
the scope of FTS2000 services or GSA’s 
Consolidated Local Telecommunications 
Services Program, and the 
telecommunications facilities or services 
are acquired through the use of FTS2000 
or GSA’s Consolidated Local 
Telecommunications Services Program. 


1 For transition purposes, solicitations for support 
services, of cost, released prior to {insert 
publication date here) may be awarded without 
obtaining a specific DPA from GSA and 
solicitations for support services released after 
(insest publication date here) that are not ewarded 
prior to (insert effective date here) require a specific 
DPA if they exceed the applicable dollar threshald 
in this § 20?-20.305-?. 





(2) FIP related supplies regardless of 
cost. ; 

(3) Financial management systems 
software and services and support 
related to the implementation of such 
software through the use of the GSA 
Financial Management Systems 
Software (FMSS) mandatory multiple 
awards schedule {MAS) contracts 
program. | 

(b) When FIP equipment, software, 
services, and support services (or any 
combination thereof) are combined and 
acquired under a single contract action, 
a specific acquisition delegation shall be 
required when the dollar value of either 
the equipment, software, services, or 
support services exceeds the applicable 
dollar threshold in § 201-20.305-1(a)(1). 

(c) Agencies may acquire 
telecommunications services through the 
use of FTS2000 or GSA’s Consolidated 
Local Telecommunications Services 
Program without obtaining a DPA from 
GSA. 


§ 201-20.305-2 Specific agency 
delegations. 


The Commissioner, Information 
Resources Management Service, GSA, 
or a designee may authorize a DPA for 
FIP resources for individual agencies or 
their components that modifies the 
conditions of regulatory delegations, A 
specific agency DPA is based on the 
results of an Information Resources 
Procurement and Management Review 
conducted by GSA and on the agency's 
ability to acquire, manage, and use FIP 
resources in accordance with FIRMR 
policies and procedures. 


§ 201-20.305-3 Specific acquisition 
delegations. 


Agencies shall submit an agency 
procurement request (APR) to GSA and 
receive a specific acquisition DPA if the 
acquisition is not covered by a 
regulatory or specific agency DPA. 
Procedures for requesting a DPA for a 
specific acquisition are provided in 
FIRMR Bulletin C-5. A description of the 
Trail Boss program and procedures for 
requesting a specific acquisition DPA 
under the Trail Boss Program are 
provided in FIRMR Bulletin C-7. 
Participation in the Trail Boss Program 
is optional. However, a Trail Boss 
request shall be submitted in 
accordance with FIRMR Bulletin C-7. 


Executive agencies are authorized to 
enter into multiyear contracts for 
telecommunications resources subject to 
the following conditions: 


(a) The agency shall have a delegation 
of GSA exclusive procurement authority 
for FIP resources. 

(b) The contract life including options, 
shall not exceed 10 years. 

(c) Agencies shall comply with OMB 
budget and accounting procedures 
relating to appropriated funds. 


PART 201-21—OPERATIONS 


Sec. 
201-21.000 Scope of part. 


Subpart 201-21.1—[Reserved] 


Subpart 201-21.2—inventories 


201-21.200 Scope of subpart. 
201-21.201 General. 
201-21.202 Policy. 
201~21.203 Procedures. 


Subpart 201-21.3—Security and 
Privacy 


201-21.300 
201-21.301 
201-21.302 
201-21.303 


Subpart 201-21.4—Resource Sharing 


201-21.400 Scope of subpart. 
201-21.401 General. 
201-21.402 Policy. 
201-21.403 Procedures. 


Subpart 201-21.5—Conversion 


201-21.500 Scope of subpart. 
201-21.501 General. 
201-21.502 Policy. 


Subpart 201-21.6—Use Of Government 
Telephone Systems 


201-21.600 Scope of subpart. 

201-21.601 Authorized use of long distance 
telephone services. 

201-21.602 Collection for unauthorized use. 

201-21.603 Listening-in to or recording 
telephone conversations. 

201-21.604 Toll-free telephone service. 


Authority: 40 U.S.C. 486(c) and 751(f). 


§ 201-21.000 Scope of part. 

This part prescribes policies and 
procedures for operating Federal 
information processing (FIP) resources. 


Subpart 201-21.1—[{Reserved] 


Subpart 201-21.2—inventories 


§ 201-21.200 Scope of subpart. 

This subpart contains policies and 
procedures for maintaining inventories 
of FIP resources, including requirements 
for agencies to submit inventory reports 
to the General Services Administration 
(GSA). 


Scope of subpart. 
General. 

Policy. 
Procedures. 
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§ 201-21.201 General. 


(a) GSA facilitates the 
Governmentwide management of FIP 
resources by requiring agencies to 
submit periodic and special inventory 
reports of certain FIP resources. The 
periodic report is a submission to GSA’s 
Automatic Data Processing Equipment/ 
Data System (ADPE/DS). Procedures for 
making reports and submissions are 
contained in the “GSA ADPE/DS 
Reporting Procedures and Users ~ 
Manual.” 

(b) The manual specifies the items 
that shall be reported, the frequency and 
format of the report, and other reporting 
procedures. Copies are available from: 
General Services Administration, 
Federal Equipment Data Center 
(WKHE), National Capital Region, 7th & 
D Streets, SW., Washington, DC 20407. 

(c) From time to time, GSA also 
requires agencies to submit special 
inventory reports of items not covered 
by the ADPE/DS periodic report. 


§ 201-21.202 Policy. 


Agencies shall maintain inventories of 
their FIP resources to the extent 
necessary to— ; 

(a) Ensure adequate and appropriate 
FIP resources to support the agency 
mission; 

(b) Identify FIP resources that are 
outdated or no longer needed; 

(c) Serve as the basis for the 5-year 
plan for meeting the agency's 
information technology needs and to 
help determine requirements for 
replacement of FIP resources; 

(d) Ensure that the agency is paying 
for only those resources that it is using, 
and cancels leases for underutilized 
resources; 

(e) Ensure accountability for 
Government property; and 

(f) Meet GSA requests for periodic or 
special inventory reports. 


§ 201-21.203 Procedures. 


(a) Each agency shall submit a 
periodic inventory report of certain of its 
FIP resources to GSA in accordance 
with procedures in the GSA ADPE/DS 
manual. ADPE/DS is assigned report 
control number 0312-GSA-QU. 

(b) Each agency shall periodically 
survey its FIP resources (excluding FIP 
supplies). The agency shall survey 
annually those FIP resources for which 
the agency is paying a recurring charge, 
such as customer premises equipment 
and software licenses. The agency may 
conduct such surveys by using sampling 
techniques, but shall conduct a complete 
survey at least once every 3 years and in 
any year in which sampling shows 
significant discrepancies. 
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(c) Each agency shall comply with 
GSA reguests for special inventory 
reports. 


Subpart 201-21.3—Security and 
Privacy 


§ 201-21.300. Scope of subpart. 

This subpart prescribes policies and 
procedures regarding security of FIP 
resources, including privacy safeguards 
for those FIP resources that process 
information about individuals. 


§ 201-21.301 General. 


(a) The Office of Management and 
Budget (OMB), the Office of Personnel 
Management (OPM), the Department of 
Commerce (DOC), and GSA are 
responsible for issuing Governmentwide 
policies, procedures, standards, and 
guidance regarding the privacy of 
individuals and the security of systems 
and services that process sensitive 
information. Appendix III to OMB 
Circular No. A-130 explains the specific 
responsibilities of these central 
management agencies and describes the 
minimum controls and requirements 
agencies shall follow when 
implementing and operating a security 
program. 

(b) The Computer Security Act of 1987 
(Pub. L. 100-235) requires agencies to 
identify each FIP system that contains 
sensitive information and to prepare a 
plan for the security and privacy of 
these systems. The Act also requires 
mandatory periodic training for all 
persons involved in the management, 
use, and operation of FIP systems that 
contain sensitive information. 


§ 201-21.302 Policy. 


Each agency shall ensure that— 

(a) A proper level of security is 
maintained for all FIP resources, 
including those maintained or provided 
by contractors, or State or local 
governments; 

(b) FIP resources are operated and 
maintained to safeguard the 
confidentiality, integrity, and 
availability of information, including 
prevention of loss from natural hazards, 
fire, and accidents; and 

(c) FIP resources are operated and 
maintained in a manner that protects the 
personal privacy of individuals. 


§ 201-21.303 Procedures. 


Agencies shall— 

(a) Continually review operations to 
ensure security and privacy safeguards 
are implemented, operated, and 
maintained as intended, and that these 
safeguards continue to be effective; 

(b) Continually monitor FIP systems 
that support Privacy Act “systems of 


records” or sensitive information to 
ensure protection is not compromised; 
(c) Modify operations to counter 
changes in threats and hazards; and 
(d) Consider the security and privacy 
guidance contained in FIRMR Bulletin 
C-22, OMB Circular No. A-130 
Appendix III, regulations of OPM, and 
publications issued by NIST. 


Subpart 201-21.4—Resource Sharing 


§ 201-21.400 Scope of subpart. 
This subpart describes policies and 
procedures for sharing of FIP resources. 


§ 201-21.401 General. 

(a) FIRMR bulletins describe agency 
FIP facilities and services available for 
sharing. 

(b) The sharing of software is 
managed under the Federal Software 
Exchange Program. FIRMR Bulletin C-12 
provides guidance on this program. 

(c) Appendix II of OMB Circular No. 
A-130, Management of Federal 
Information Resources, establishes 
Governmentwide procedures for cost 
accounting and recovery for shared 
resources. 


§ 201-21.402 Policy. 


Agencies shall determine the extent to 
which they will make their excess 
capacity of FIP resources available to 
other agencies on a shared basis. 


§ 201-21.403 Procedures. 


(a) FIP Services.—(1) Agencies shall 
contact GSA if they wish to include their 
excess capacity of FIP resources 
available for sharing in those FIRMR 
bulletins describing sharing 
opportunities. 

(2) Each FIP resources facility shall 
report the total dollar amount charged to 
users (except those whom the facility 
has a primary responsibility to support) 
for the sharing of its resources during 
the preceding fiscal year if the total 
dollar amount charged to users exceeds 
$100,000 during the fiscal year. 

(i) Agencies may elect to submit 
reports on a summarized basis at any 
organizational level desired. 

(ii) Agencies shall submit annual 
reports, no later than November 30, on 
GSA Form 2068A to: General Services 
Administration, Authorizations Branch 
(KMAS), 18th & F Streets, NW, 
Washington, DC 20405. Interagency 
reports control number 1106~-GSA-AN 
has been assigned to this reporting 
requirement. 

(b) FIP software. Agencies shall 
review their general purpose FIP 
software to identify software that may 
be of use to other agencies, and make 
such software available to the Federal 
Software Exchange Center (FSEC) in 


_ accordance with procedures specified in 


FIRMR Bulletin C-12. 
Subpart 201-21.5—Conversion 


§ 201-21.500 Scope of subpart. 

This subpart addresses operating 
considerations that facilitate conversion 
of FIP resources. 


§ 201-21.501 General. 


(a) Management of an agency's 
software inventory and planning for 
future conversions will reduce the risk 
and cost of conversion, enhance 
competition, and improve the efficiency 
of operations. 

(b) FIRMR Bulletin C-14 provides 
guidance on conversion and conversion 
studies. 


§ 201-21.502 Policy. 


Agencies shall operate and maintain 
FIP resources in a manner that will— 

(a) Reduce the risk and minimize the 
cost of conversion of FIP systems, 

(b) Foster competition when 
contracting for replacement or 
augmentation of FIP resources, 

(c) Ensure portability to facilities 
designated to meet the agency’s 
contingency operating needs, and 

(d) Enhance opportunities for sharing. 


Subpart 201-21.6—Use of Government 
Telephone Systems 


§ 201-21.600 Scope of subpart. 

This subpart discusses authorized use 
of telephone systems and facilities 
provided, paid for, or reimbursed by the 
Federal Government. 


§ 201-21.601 Authorized use of long 
distance telephone services. 

(a) Scope. This section describes 
policies and procedures for the use of 
Government-provided and commercial 
long distance telephone service paid for 
by the Government. 

(b) General. (1) Agencies should be 
familiar with the Office of Management 
and Budget (OMB) “Guidance on the 
Privacy Act Implications of Call Detail 
Programs to Manage Employees’ Use of 
the Government's Telecommunications 
Systems” (52 FR 12990, April 20, 1987). 

(2) Commercial long distance 
telephone bills must be certified in 
accordance with 31 U.S.C. 1348. 

(3) FIRMR Bulletin C-13 provides 
guidance on the management and 
control of long distance telephone costs. 

(c) Policy. (1) Telephone calls placed 
over Government-provided and 
commercial long distance systems that 
will be paid for or reimbursed by the 
Government, shall be used to conduct 
official business only. 
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(2) To the maximum extent 
practicable, Federal employees shall 
place calls on Government-provided 
long distance telephone systems and 
services instead of using commercial toll 
services. 

{3) In accordance with 5 CFR 735.205, 
the following practices are prohibited 
and a willful violation may result in 
criminal, civil, or administrative action, 
including suspension or dismissal: 

{i) Use of any Government system or 
service, or any other telephone service, 
where the Government pays the cost of 
the long distance call, for other than 
official business, except emergency calls 
and calls the agency determines are 
necessary in the interest of the 
Government. 

(ii) Making an unauthorized long 
distance telephone call with the intent 
to later reimburse the Governmert. 

(iii) Listening-in to or recording 
telephone conversations except as 
specified in § 201-21.603. 

(iv) Unauthorized use of telephone 
call detail data. 

(d) Procedures. Official business calls 
may include emergency calls and other 
calls the agency determines are 
necessary in the interest of the 
Government. FIRMR Bulletin C-13 
provides examples of calls that may be 
considered necessary in the interest of 
the Government. 

(1) Telephone calls may properly be 
authorized when they— 

(i) Do not adversely affect the 
performance of official duties by the 
employee or the employee's 
organization; 

(ii) Are of reasonable duration and 
frequency; and 

(iii) Could not reasonably have been 
made at another time; or 

(iv) Are provided for in a collective 
bargaining agreement that is consistent 
with these regulations. 

(2) Personal long distance calls that 
must be made during working hours may 
be made over the commercial long 
distance network if consistent with the 
criteria in paragraph (d)(1) of this 
section and are— 

(i) Charged to the employee's home 
phone number or other non-Government 
number (third-number call}; 

(ii) Made to an 800 toll-free number; 

(iii) Charged to the called party if a 
non-Government number (collect call); 
or 

(iv) Charged to a personal telephone 
credit card. 

(3) Agencies shall issue directives on 
using telephone facilities and services. 
Agencies’ contractor-operated facilities 
shail be covered by these directives. The 
directives may provide further definition 
of calls necessary in the interest of the 


Government and shall include 
procedures for collection and 
reimbursement for unauthorized calls. 


§ 201-21.602 Collection for unauthorized 
use. 

(a) Agencies shall collect for any 
unauthorized calls if it is cost-effective 
to do so. Reimbursing the Government 
for-unauthorized calls does not exempt 
an employee from appropriate 
administrative, civil, or criminal action. 

(b) Agency collections shall include— 

(1) The value of the call, computed on 
the basis of commercial long distance 
rates rounded to the nearest dollar; and 

(2) An additional amount rounded to 
the nearesi dollar to cover the 
administrative costs of determining that 
the call was unauthorized and 
processing the collection. 


§ 201-21.603 Listening-in to or recording 
telephone conversations. 

(a) Scope. This section describes the 
limited circumstances under which 
agencies are authorized to listen-in to or 
record telephone conversations. 

(b) General. This section applies only 
to consensual listening-in or recording 
that takes place when at least one party 
to a telephone conversation knows it is 
happening or has given prior consent. It 
does not apply to listening-in or 
recording done without the knowledge 
of any of the parties to the conversation. 
Such activity is governed by the 
Omnibus Crime Control and Safe Streets 
Act of 1968, as amended (18 U.S.C. 2510 
et seq.), the Foreign Intelligence 
Surveillance Act of 1978 (50 U.S.C. 1801 
et seq.), United States Intelligence 
Activities, Executive Order 12333, or any 
successor order. 

(c) Policy. Agencies shall not listen-in 
to or record conversations on any GSA- 
provided telephone system, any 
telephone system acquired under a 
delegation of GSA procurement 
authority, or any telecommunications 
system approved in accordance with the 
Federal Property and Administrative 
Services Act of 1949, as amended, 
except under the following conditions: 

(1) Law enforcement-national 
security. When performed for law 
enforcement, foreign intelligence, 
counterintelligence, or communications 
security purposes in accordance with 
procedures established by the agency 
head. These procedures shall be in 
conformance with applicable laws, 
regulations, and Executive orders 
governing such activities. 
Communications security monitoring 
shall be conducted following notice to a 
user of any system covered by this 
regulation pursuant to procedures 
approved by the Attorney General. Line 
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identification equipment may be 
installed on telecommunications 
systems to assist Federal law 
enforcement officials in investigating 
threatening telephone calls, bomb 
threats, and other criminal activities. No 
invasion of privacy is involved, and 
such equipment does not violate the 
Privacy Act of 1974 or any Federal or 
State wiretap laws. 

(2) Public safety. When performed by 
a Federal employee for public safety 
purposes and when documented by a 
written determination by the agency 
head or a designee citing the public 
safety needs. The determination shall 
identify the segment of the public 
needing protection and cite examples of 
the possible harm from which the public 
requires protection. 

(3) Employee with a disability. When 
performed by a Federal employee with a 
disability, and when the head of the 
agency or a designee determines that 
the use of a listening-in or recording 
device is required for full performance 
of the duties of the employee's position 
description. The equipment shall be for 
the exclusive use of the employee with a 
disability. Conversations recorded or 
relayed by operators of 
telecommunications devices for the deaf 
(TDD) relay systems shall be held in 
confidence. 

(4) Public service monitoring. When 
performed by an agency official to 
determine the quality of service, but 
only after an analysis of alternatives 
and a written determination by the 
agency head or a designee that 
telephone conversation monitoring is 
required to perform the agency mission. 

(5) Al/-party consent. When 
performed by any Federal employee 
with the consent of all parties for each 
specific instance. This includes 
telephone conferences, secretarial 
recording, and other acceptable 
administrative practices. Strict 
supervisory controls shall be maintained 
to eliminate any possible abuse of this 
privilege. 

(d) Procedures. (1) Agencies that plan 
to listen-in to or record telephone 
conversations under § 201-21.603(c) (2), 
(3), or (4) shall notify GSA in writing at 
least 30 days before the operational 
date. The agency shall include in the 
notification current copies of agency 
documentation, determinations, policies, 
and procedures supporting the 
application, and the name and telephone 
number of the agency contact. The 
agency shall forward the notification to: 
General Services Administration, 
Regulations Branch (KMPR), 18th & F 
Streets, NW., Washington, DC 20405. 
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(2) A determination as used in this 
section means a written justification 
signed by the agency head or the agency 
head's designee, that specifies the 
operational need for listening-in to or 
recording telephone conversations, 
indicates the specific system and 
location where monitoring is to be 
performed, lists the number of 
telephones or recorders involved, and 
establishes operating times and an 
expiration date for the monitoring. 

(3) Agencies shall review, at least 
every 2 years, the need for each 
determination authorizing listening-in or 
recording. Agency documentation to 
continue or terminate the program shall 
be forwarded to: General Services 
Administration, Regulations Branch 
(KMPR), 18th & F Streets, NW., 
Washington, DC 20405. 

(4) Each agency that conducts 
listening-in or recording associated with 
public service monitoring shall establish 
controls and issue written policies and 
procedures that provide for— 

(i) The agency head or designee to 
name in writing those agency officials 
authorized to listen-in to or record 
telephone conversations; 

(ii) Continuous positive action to 
inform the public of monitoring; 

(iii) No recording or identification of 
public callers; 

(iv) Keeping the number of monitored 
calls to the minimum necessary to 
obtain a statistically valid sample; 

(v) Conspicuous labeling of telephone 
instruments subject to monitoring; 

(vi) No use of the information 
obtained by monitoring against the 
public party; and 

(vii) Calling-party consent for calls 
that are recorded. 

(5) The recordings and records 
pertaining to listening-in to or recording 
of any conversations covered by this 
regulation shall be used, safeguarded, 
and destroyed in accordance with the 
agency records management program. 

(6) GSA will periodically review 
agency listening-in activities conducted 
under the public service monitoring 
exception to ensure compliance with the 
intent of this section. 

(e) Use of recording devices. When 
recording as permitted by § 201- 
21.603(c) (2) and (3) of this section, 
agencies shall follow Federal 
Communications Commission rules on 
obtaining consent for recording 
telephone conversations on the nation’s 
public networks (47 CFR 64.501). Proof 
of consent is the responsibility of the 
recording party. Agencies that authorize 
employees to record telephone 
conversations may obtain consent by— 


(1) Prior mutual consent (oral or 
written) of all parties to the 
conversation; 

(2) An oral notification recorded at the 
beginning, as a part of the call, by the 
recording party; or 

(3) The automatic superimposing of a 
distinct signal (e.g., beep tone) at regular 
intervals during the conversation. 

(f}) Emergency calls. Agencies need 
not apply the beep tone or obtain all- 
party consent before recording calls 
made to telephone numbers publicized 
for emergencies or outgoing calls made 
in immediate response to such incoming 
calls. 


§ 201-21.604 Toll-free telephone service. 


(a) Each agency shall promptly 
forward a copy of each agency order for 
toll-free telephone service to: General 
Services Administration, Authorizations 
Branch (KMAS), 18th & F Streets, NW.., 
Washington, DC 20405. 

(b) Each submission shall include— 

(1). A description of the requirement; 

(2) The program to be supported; 

(3) The type of service ordered 
(INWATS, FX, dial 800, etc.); 

(4) The origination and termination 
points for the service ordered; 

(5) The expected number of calls by 
day, week, or month; 

(6) The estimated monthly cost and 
expected service commencement date; 
and 

(7) The title and date of the regulatory 
document, if the service has been 
directed by a statute, Executive order, or 
other regulation; or the certification of 
compliance with 31 U.S.C. 1348, unless 
otherwise authorized by statute. 


PART 201-22—REVIEW AND 
EVALUATION 


Sec. 
201-22.000 Scope of part. 


Subpart 201-22.1—Federal information 
Resources Management (IRM) Review 
Program 


201-22.100 Scope of subpart. 
201-22.101 General. 
201-22.102 Policies. 
201-22.103 Procedures. 


Subpart 201-22.2—Iinformation Resources 
Procurement and Management Review 
(IRPMR) Program 


201-22.200 Scope of subpart. 
201-22.201 General. 
201-22.202 Policies. 
201-22.203 Procedures. 


Subpart 201-22.3—Obsolescence Review 


201-22.300 Scope of subpart. 
201-22.301 General. 
201-22.302 Policy. 
201-22.303 Procedures. 


Authority: 40 U.S.C. 486(c) and 751(f). 


§ 201-22.000 Scope of part. 

This part prescribes policies and 
procedures for General Services 
Administration (GSA) or agency- 
conducted evaluation programs to help 
agencies ensure that the acquisition, 
management, and use of Federal 
information processing (FIP) resources 


-are consistent with applicable laws and 


regulations. 


Subpart 201-22.1—Federal Information 
Resources Management (IRM) Review 
Program 


§ 201-22.100 Scope of subpart. 


This subpart prescribes policies and 
procedures for the Federal Information 
Resources Management (IRM) Review 
Program as it relates to the management 
and use of information and to the 
acquisition, management, and use of FIP 
resources. 


§ 201-22.101 General. 


(a) The Paperwork Reduction Act, as 
amended (44 U.S.C. 3501 et seq.) 
requires the Administrator of GSA to 
assist the Director of the Office of 
Management and Budget (OMB) in 
reviewing, at least once every 3 years, 
the information management activities 
of each executive agency. GSA has 
delegated much of its IRM review 
responsibilities under the Paperwork 
Reduction Act to each agency and 
serves as the focal agency for collecting, 
assessing, and reporting on IRM review 
results to OMB. GSA has additional 
review and oversight responsibilities 
under the Federal Property and 
Administrative Services Act and the 
National Archives and Records 
Administration (NARA) Act. 

(b) The main objectives of the Federal 
IRM Review Program are to determine if 
agencies are— 

(1) Carrying out their information 
management activities efficiently and 
effectively; 

(2) Complying with established IRM 
policies, procedures, standards, and 
guidelines; and 

(3) Complying with the responsibilities 
assigned by the Paperwork Reduction 
Act. 

(c) Additional information on the 
Federal IRM Review Program is 
contained in the following GSA-issued 
documents: 

(1) Federal IRM Review Program—An 
Executive Cuide. 

(2) IRM Review Handbook. 

(3) FIRMR Bulletin C-6. 


§ 201-22.102 Policies. 


Each agency shall designate an 
organization to be responsible for 





reviewing the agency's IRM activities. 
The agency's review organization 
shall— 

(a) Have the authority to review 
programs, functions, and activities 
within the objectives and scope of IRM; 

(b) Be responsive to established 
Governmentwide and agency-specific 
priorities; and 

(c) Be responsible for meeting the 
reporting requirements of the Federal 
IRM Review Program. 

§ 201-22.103 Procedures. 

(a) Each agency shall establish an 
IRM review capability commensurate 
with the scope and complexity of the 
agency mission and program objectives. 

(b) Each agency shall develop for its 
own use, an IRM review plan that 
addresses, at a minimum, review 
priorities, objectives, compliance with 
44 U.S.C. 3506, and planned reviews for 
the coming year. 

(c) Each agency shall submit a report 
titled “Annual Executive Summary,” to 
GSA by November ist of each year in 
accordance with procedures established 
in FIRMR Bulletin C-6. The report 
shall— 

(1) Provide an overview and synopsis 
of the agency's previous year’s IRM 
reviews; 

(2) Evaluate how well the reviews met 
overall review objectives; 

(3) Assess the benefits of the review 
effort to the agency; 

{4} Demonstrate how the agency is 
complying with 44 U.S.C. 3506; and 

(5) Describe planned review activities 
for the coming year. 

(d) GSA may conduct separate 
reviews of agencies’ IRM activities to 
complement and supplement agency 
efforts. Prior to a GSA-conducted 
review, the DSO will be informed of its 
scope and the manner in which it will be 
conducted. 


Management Review (IRPMR) Program 


§ 201-22.200 Scope of subpart. 

This subpart prescribes policies and 
procedures for the Information 
Resources Procurement and 
Management Review (IRPMR) Program 
as it relates to the acquisition, 
management, and use of FIP resources. 


§ 201-22.201 General. 

(a) The IRPMR focuses on major 
agency programs and any related 
significant FIP resource acquisitions. 

(b) GSA may use the results of an 
IRPMR to determine the level of 
procurement authority for FIP resources 
for an agency or its subagency 
components. 


§ 201-22.202 Policies. 


GSA will conduct periodic reviews of 
agency acquisitions of FIP resources 
to— 

(a) Verify agency compliance with 
regulations and delegation of 
procurement authority (DPA) conditions 
or limitations; 

{b) Assess GSA policies and 
procedures given to agencies; and 

(c) Assess the agency's planning and 
control mechanisms regarding the use of 
the delegated authority to accomplish 
economical! and efficient acquisition, 
management, and use of FIP resources. 


§ 201-22.203 Procedures. 


(a) Agency action. (1) An agency shall 
submit comments to GSA on the factual 
content of a draft IRPMR evaluation 
report within 30 calendar days of 
receiving the report from GSA. 

(2) Not later than 90 calendar days 
after the date GSA sends the final report 
to the agency, the agency shall submit 
an action plan to: General Services 
Administration, Office of Federal IRM 
(KA), 18th & F Streets, NW., 
Washington, DC 20405. 

(3) The action plan shall include the 
following items: 

{i) Specific actions the agency plans to 
take on each evaluation report 
recommendation. If an agency does not 
plan to implement a recommendation, 
the agency shall document the reasons 
for not acting. 

(ii) The proposed month and year for 
completing each planned action. 

(4) The agency shall submit a progress 
report every 6 months to the address 
shown in paragraph (a)(2) of this 
section, until the action plan is 
implemented. Interagency report control 
number 0153-GSA-AR has been 
assigned ta this report. 

(b) GSA action. GSA will— 

(1) Analyze the adequacy of the action 
plan; 

(2) Provide comments to the agency on 
the plan within 60 calendar days after 
its transmittal; 

(3) Notify the agency when progress 
reports are no longer required; 

(4) Take appropriate action when 
findings show the agency failed to 
comply with regulations or the 
conditions of a DPA; and 

(5) Provide the broadest possible 
delegation of GSA's exclusive 
procurement authority for FIP resources 
to the agency, based on the agency's 
ability to carry out acquisitions in 
accordance with the policies and 
procedures in the FIRMR. 
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Subpart 201-22.3—Obsolescence 
Review 


§ 201-22.300 Scope of subpart. 

This subpart prescribes policies for 
reviewing installed FIP resources for 
obsolescence. 


§ 201-22.301 General. 


An obsolescence review is an 
analysis to determine whether system 
life cost savings are obtainable by 
acquiring newer technology resources 
relative to continued operation of 
existing outdated resources. 


§ 201-22.302 Policy. 


Agencies shall replace existing 
outdated FIP resources that are no 
longer the most advantageous 
alternative for meeting their 
requirements. 


§ 201-22.303 Procedures. 


(a) Agencies shall evaluate their 
existing outdated FIP resources to 
determine whether the cost of operating 
them is greater than the cost of 
acquiring and operating technologically 
newer resources. 

(b) When the cost of operating 
existing outdated resources is greater 
than the cost of acquiring and operating 
technologically newer resources, 
agencies shall replace the existing 
outdated resources. 


PART 201-23—DISPOSITION 


Sec. 

201-23.000 Scope of part. 
201-23.001 General. 
201-23.002 Policies. 
201-23.003 Procedures. 


Authority: 40 U.S.C. 486{c) and 751(f). 


§ 201-23.000 Scope of part. 

(a) This part prescribes policies and 
procedures to be followed by agencies 
for disposing of Government-owned 
Federal information processing (FIP) 
equipment that is no longer needed for 
the purpose for which it was acquired. 

(b) This part notifies agencies that 
exchange/sale transactions of 
Government-owned FIP equipment are 
to be conducted in accordance with 41 
CFR part 101-46. 

(c) This part describes the 
circumstances under which the policies 
and procedures for disposing of FIP 
equipment apply to Government-owned 
FIP equipment used by grantees and 
contractors. 

(d) This part prescribes the policy for 
screening of FIP software that is no 
longer needed for the purpose for which 
it was acquired. 
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§ 201-23.001 . General. 


(a) Government-owned FIP equipment 
that is no longer needed for the purpose 
for which it was acquired is either— 

(1) Reassigned within the agency; 

(2) Declared excess to the agency's 
needs and made available for 
interagency screening and transfer to 
another agency under the GSA Excess 
FIP Equipment Program; 

(3) Exchanged or sold as part of a 
transaction to acquire replacement FIP 
equipment; 

(4) Declared excess and transferred to 
another agency outside of the GSA 
Excess FIP Equipment Program; or 

(5) Declared surplus and made 
available for donation. 

(b) Detailed procedures for using the 
GSA Excess FIP Equipment Program are 
contained in FIRMR Bulletin C-2. 

(c) FIP software that is no longer 
needed for the purpose for which it was 
acquired is either— 

(1) Reassigned within the agency 
consistent with the limitations of any 
applicable license; or 

(2) Otherwise disposed of consistent 
with the limitations of any applicable 
license. (GSA does not require 
interagency screening of FIP software.) 


§ 201-23.002 Policies. 


Agencies shall— 

(a) Use FIP equipment or FIP software 
that is available for reassignment within 
the agency or by transfer from another 
agency when such use is the most 
advantageous alternative to satisfy the 
agency’s requirements. 

(b) Make available for reassignment 
within the agency FIP equipment that is 
not outdated and that is no longer 
needed for the purpose for which it was 
acquired. 

(c) Make available for interagency 
screening and transfer to another 
agency, excess FIP equipment that is not 
outdated and has an original acquisition 
cost (OAC) per component of $1 million 
or more. Interagency transfer of FIP 
equipment that is not outdated with an 
OAC per component of less than $1 
million, is permitted if the holding 
agency learns of a potential user outside 
of the screening process. 

(d) Make available for surplus 
donation or subsequent sale, excess FIP 
equipment not exchanged, sold, 
reassigned or transferred. 

(e) Consistent with the limitations of 
any applicable license— 

(1) Make available for reassignment 
within the agency FIP software that is 
no longer needed for the purpose for 
which it was acquired; 

(2) Make available for interagency 
transfer, excess FIP software not 
exchanged or sold, if the holding agency 


learns of a potential user outside of the 
screening process; 

(3) For excess FIP software not 
reassigned, transferred, exchanged, or 
sold, either: 

(i) Return it to the licensor, or 

(ii) Destroy it after a duly authorized 
agency official determines in writing 
that destruction is the most cost- 
effective disposal approach. 


§ 201-23.003 Procedures. 


(a) Each agency head shall designate 
an agency point of contact for managing 
the disposition of FIP equipment and 
software. Each agency shall submit the 
name, address, and phone number of 
this individual to: General Services 
Administration, Authorizations Branch 
(KMAS), 18th & F Streets NW., 
Washington, DC 20405. 

(b) Agencies shall— 

(1) Establish internal procedures for 
the reassignment of FIP equipment or 
software; and 

(2) Obtain approval from the agency 
DSO before reassigning outdated FIP 
equipment. 

(c) Agencies shall report to GSA for 
interagency screening and transfer to 
another agency, excess FIP equipment 
that is not outdated and has an OAC per 
component of $1 million or more. 
Agencies may explain any special 
circumstances and request that GSA 
offer FIP equipment with an OAC per 
component less than $1 million through 
the GSA Excess FIP Equipment Program. 
Agency reports for the GSA Excess FIP 
Equipment Program shall be sent to: 
General Services Administration, 
Authorizations Branch (KMAS), 18th & F 
Streets, NW., Washington, DC 20405. 

(d) Regardless of dollar amount, 
agencies may conduct exchange/sale 
transactions of FIP equipment not 
transferred to another agency, or FIP 
software, without further GSA/IRMS 
approval under the FIRMR. (Exchange/ 
sale transactions for FIP equipment may 
be initiated in parallel with interagency 
screening, but screening shall be 
completed prior to concluding an 
exchange/sale transaction.) When an 
agency determines that FIP equipment 
will be replaced by exchanging or 
selling it, the agency shall follow the 
contracting policies and procedures in 
part 201-39 and the Federal Acquisition 
Regulation (FAR) and the policies and 
procedures on exchange/sale contained 
in 41 CFR part 101-46. FIP software 
transactions must be consistent with the 
limitations of any applicable license. 

(e) Agencies shall make available for 
surplus donation or subsequent sale, in 
accordance with 41 CFR parts 101-44 
and 101-45, excess FIP equipment not 
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exchanged, sold, reassigned, or . 
transferred. 

(f) Agencies shall apply the policies 
and procedures of this part 201-23 to FIP 
equipment used by grantees and 
contractors when FIP equipment is— 

(1) Acquired by the contractor or 
grantee under a contract or grant and 
the terms vest title in the Government or 
the Government is obligated or has the 
option to take over title; 

(2) Furnished to the grantee or 
contractor by the Government (Transfer 
of excess FIP equipment to agency 
project grantees shall be conducted in 
accordance with 41 CFR 101-43.314.); or 

(3) Operated by the grantee or 
contractor as part of a Government- 
owned or Government-controlled 
facility. 


PART 201-24—GSA SERVICES AND 
ASSISTANCE 


Sec. 
201-24.000 Scope of part. 
201-24.001 General. 


Subpart 201-24.1—GSA Mandatory-for-Use 

Programs 

201-24.100 Scope of subpart. 

201-24.101 The mandatory FTS2000 network. 

201-24.101-1 General. 

201-24.101-2 Policies. 

201-24.101-3 Procedures. 

201-24.102 Consolidated local 
telecommunications service. 

201-24.103 [Reserved] 

201-24.104 Purchase of Telephones and 
Services (POTS) program. 

201-24.105 [Reserved] 

201-24.106 National security and 

emergency preparedness (NSEP). 

201-24.107 Financial Management Systems 
Software (FMSS). 


Subpart 201-24.2—GSA Mandatory-for- 

Consideration Programs 

201-24.200 Scope of subpart. 

201-24.201 Federal Software Exchange 
Program. 

201-24.202 Excess FIP Equipment Program. 

201-24.203 Telecommunications assistance 
programs and services. 

201-24.203-1 Federal Secure Telephone 
Service (FSTS). 

201-24.203-2 Information systems security 
(INFOSEC). 


Authority: 40 U.S.C. 486{c) and 751(f). 


§ 201-24.000 Scope of part. 

This part describes mandatory-for-use 
and mandatory-for-consideration 
services and assistance programs 
operated or managed by the General 
Services Administration (GSA) to meet 
agencies’ needs. Section 201-24.101 
implements the mandatory-for-use 
requirements of the FTS2000 contracts. 





§ 201-24.001 General. 

(a) In accordance with § 201-20.203- 
1(a}{2), agencies shall use GSA's 
mandatory-for-use programs when their 
requirements can be met by these 
programs, unless they have requested 
and received an exception to the use of 
these programs from GSA. 

(b) In accordance with § 201-20.203- 
1{a}{3), agencies shall use GSA's 
mandatory-for-consideration programs 
when their requirements can be met by 
these programs and using them is the 
most advantageous alternative to the 
Government. 

(c) The GSA programs and services 
discussed in this part are described 
more fully in FIRMR bulletins, 
handbooks, and other GSA publications. 
Appendix B to the FIRMR contains 
current FIRMR bulletins and appendix C 
lists bulletins, handbooks, and other 
guides. 

(d) GSA, Federal Supply Service (FSS) 
manages a Federal Supply Schedules 
program that provides some resources 
that fall within the definition of FIP 
resources. When acquiring FIP resources 
from Federal Supply Schedules, 
agencies are responsible for determining 
FIRMR applicability in accordance with 
FIRMR 201-1.002. 

(e) GSA also provides nonmandatory 
services and assistance programs to 
help agencies meet their FIP resources 
requirements. These programs are 
discussed in FIRMR Bulletin C-9. 

(f) GSA manages a nonmandatory 
schedule contracts program that 
provides a wide selection of FIP 
resources. Schedule 58 contains 
telecommunications resources and 
Schedule 70 contains ADP resources. 

(g} GSA publishes an acquisition 
guide series that provides guidance to 
agencies on various subjects related to 
the acquisition of FIP resources. 


Subpart 201-24.1—GSA Mandatory- 
for-Use Programs 


§ 201-24.100 Scope of subpart. 

This subpart describes GSA programs 
and contracts that are mandatory-for- 
use by agencies including policies and 
procedures regarding mandatory agency 
use of contracts known as FTS2000. 


§ 201-24.101 The mandatory FTS2000 
network. 


§ 201-24.101-1 General. 


(a) Federal agencies must use the 
FTS2000 network for procurements 
subject to Section 111 of the Federal 
Property and Administrative Services 
Act (40 U.S.C. 759). 

(b) GSA will grant exceptions to the 
use of the FTS2000 network when— 


(1) The agency's procurement 
requirements are unique and cannot be 
satisfied by the FTS2000 network; and 

(2) The agency procurement would be 
cost-effective and would not adversely 
affect the cost-effectiveness of the 
FTS2000 network. 

(c) The FTS2000 network will provide 
Federal agencies modern up-to-date 
intercity telecommunications services 
over the life of the program. GSA will 
enhance existing services and add 
features to the FTS2000 network to 
maintain technologically current 
services and to improve services to user 
agencies. GSA will make service 
improvements in accordance with 
agencies’ needs, contract provisions, 
governing regulations and statutes. 

(d) Specific information concerning 
FTS2000 services and procedures for 
obtaining FTS2000 network prices is 
provided in FIRMR Bulletin C-18. 

(e) As referenced in the FIRMR the 
terms intercity and long distance have 
the same meaning. 


§ 201-24.101-2 Policies. 

(a) Federal agencies shall use the 
FTS2000 network to satisfy long 
distance telecommunications 
procurement requirements which are 
within the scope of FTS2000 network 
voice, data, and video services as such 
services become available unless: 

(1) The agency requests and obtains 
from GSA an exception to the use of the 
FTS2000 network based on a GSA 
determination that— 

(i) The agency’s procurement 
requirements are unique and cannot be 
satisfied by the FTS2000 network, and 

(ii) The agency procurement would be 
cost-effective and would not adversely 
affect the cost-effectiveness of the 
FTS2000 network; 

(2) The agency requests and obtains 
from GSA an interim exception to the 
use of the FTS2000 network based on an 
established date for transition to the 
FTS2000 network; or 

(3) An exception to the use of the 
FTS2000 network for the agency is 
otherwise provided by law. 

(b) Unless any of the exceptions listed 
in paragraph (a) of this section apply to 
the procurement, and when overall 
procurement requirements include any 
agency long distance 
telecommunications requirements which 
are within the scope of 
services, Federal agencies shall require 
offerors in new awards subject to 40 
U.S.C. 759 to satisfy those requirements 
by using the Government furnished 
services of the FTS2000 network as such 
services become available. 

(c) For ease of determining and 
evaluating Government costs, Federal 
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agencies also shall require offerors to 
unbundle FTS2000 services in their 
offers by separately describing and 
pricing the FTS2000 services that satisfy 
Government requirements. However, the 
agency solicitation may prescribe an 
expected solution for the use of 
FTS2000. Offerors would then be 
required to separately price the 
Government-furnished services of 
FTS2000 only if their offers show a 
different use of FTS2000 than the 
Government's expected solution. 

(d) Notwithstanding paragraphs (a) 
and (b) of this section, agencies may 
continue to use intercity 
telecommunications services and 
facilities provided under contracts 
previously authorized and awarded 
under prior FIRMR provisions without 
obtaining an exception to the use of the 
FTS2000 network. However, agencies 
shall use available FTS2000 services 
that can satisfy their procurement 
requirements upon expiration of such 
contracts. Before exercising renewal 
options under existing contracts that 
will result in the provision of intercity 
telecommunications services after 
September 30, 1991, agencies shall 
obtain an interim exception to the use of 
the FTS2000 network. This interim 
<xception will allow GSA and the 
agencies to plan an orderly transition to 
the FTS2000 network. 

(e) In planning for transition to the 
FTS2000 network, agencies shall be 
responsible for determining customer 
premises equipment requirements to 
achieve efficient interfaces with the type 
of FTS2000 services needed. However, 
agencies shall avoid duplicating 
FTS2000 services. Agencies shall avoid 
incorporating inherently intercity 
features ({i.e., features that can be 
provided only as part of an intercity 
network) of the FTS2000 network in 
agency networks. An exception to the 
use of the FTS2000 network is hereby 
provided to agencies with requirements 
for non-inherently intercity features to 
satisfy such features within a local 
network. 


§ 201-24.101-3 Procedures. 


(a) FIRMR Bulletin C-18 describes the 
scope and availability of FTS2000 
services, including procedures for 
ordering services. GSA will provide 
assistance in understanding and pricing 
the services available from the FTS2000 
network and in developing plans for 
transition to the FTS2000 network. For 
assistance and information concerning 
the FTS2000 network, agencies should 
contact the General Services 
Administration, Information Resources 
Management Service, Office of Network 
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Services (KN), Customer Services 
Branch. See FIRMR Bulletin C-18 for 
addresses and telephone numbers. 

(b) FTS2000 services may be ordered 
without obtaining a specific delegation 
of procurement authority from GSA. 
Agencies seeking an exception to the 
use of the FTS2000 network are 
responsible for documenting their case. 
A complete agency request for an 
exception to the use of the FTS2000 
network shall establish to the 
satisfaction of GSA that: 

(1) The agency's procurement 
requirements are unique and cannot be 
satisfied by the FTS2000 network; 

(2) The agency's procurement would 
be cost-effective in accordance with the 
provisions of part 201-20; and 

(3) The agency's procurement would 
not adversely affect the cost- 
effectiveness of the FTS2000 network. 
(The rebuttable presumption is that, if 
an agency procurement requirement is 
unique and the resultant procurement 
would be cost-effective, the agency 
procurement would not adversely affect 
the cost-effectiveness of the FTS2000 
network.) 

(c) An agency request for an interim 
exception to the use of the FTS2000 
network shall be based on a GSA 
established date for transition of agency 
requirements to the FTS2000 network. 

(d) Any agency exception request 
shall be sent to the General Services 
Administration, Information Resources 
Management Service, Authorizations 
Branch (KMAS), 18th & F Streets, NW.., 
Washington, DC 20405. Decisions by 
GSA will be made on a case-by-case 
basis. GSA will respond to agencies 
within 20 working days. 

(e) Agencies may conduct 
procurements for long distance 
telecommunications services and 
facilities without prior approval of GSA 
when: 

(1) The agency's requirements are 
within the scope of an exception to the 
use of the FTS2000 network provided by 
GSA; and 

(2) The total dollar value of the 
procurement, including the long distance 
telecommunications, is within the limits 
prescribed in § 201-20.305-1. 

(f}) An agency may appeal a GSA 
denial of a request for an exception to 
the Office of Management and Budget 
(OMB) under procedures in 40 U.S.C. 
759(e). 


§ 201-24.102 Consolidated local 
telecommunications service. 

(a) General. Consolidated local 
telecommunications service is available 
in most buildings occupied by 
concentrations of Federal employees. 
This service includes the major serving 


switch or service, universal features and 
applications, and the wire and cable to 
the designated point of connection. 
FIRMR Bulletin C-15 describes 
consolidated local telecommunications 
service, how to order it, and how to 
obtain a current listing of service 
locations. 

(b) Policy. Agencies shall use 
available consolidated local 
telecommunications service to meet 
their local telecommunications 
requirements. 

(c) Exceptions. Agencies at a location 
where GSA ptovides consolidated local 
telecommunications service may request 
an exception to the mandatory use of 
such service for unique requirements. 

(1) If an exception is granted, agencies 
may need to obtain a specific-_DPA in 
accordance with § 201-20.305. 

(2) Agencies shall submit requests for 
exceptions to the use of consolidated 
local telecommunications service to: 
General Services Administration, 
Authorizations and Management 
Reviews Division (KMA), 18th & F 
Streets NW., Washington, DC 20405, 

(d) Procedures. FIRMR Bulletin C-15 
describes procedures for using 
consolidated local telecommunications 
service. GSA charges to agencies for 
consolidated local telecommunications 
service will cover expenses for 
installation, changes in service, a 
common distributable charge, and 
termination. 


§ 201-24.103 [Reserved] 


§ 201-24.104 Purchase of Telephones and 
Services (POTS) program. 

(a) POTS contracts provide for the 
purchase, installation, maintenance, 
repair, removal, and relocation of 
telephone equipment. 

(b) POTS contracts are mandatory 
sources of supply at most locations 
where GSA provides consolidated local 
telecommunications service. These 
contracts are available for optional use 
at other locations. 

(c) Subpart 201-39.8 provides 
contracting policies and procedures for 
using POTS contracts. FIRMR Bulletin 
C-21 contains guidance on using POTS 
contracts and on how to obtain an 
exception to their use. 


§ 201-24.105 [Reserved] 


§ 201-24.106 National security and 
emergency preparedness (NSEP). 

(a) General. Executive Order 12472, 
April 3, 1984, requires that GSA ensure 
that the NSEP requirements of agencies 
are met. GSA incorporates NSEP 
safeguards and support features in 
networks and services it provides for 
agencies, GSA also provides emergency 


telecommunications for the special 
needs of agencies and helps agencies 
plan, obtain, and maintain continuity of 
telecommunications during wartime and 
non-wartime emergencies. 

(b) Policy. Agencies shall use 
available GSA telecommunications 
systenis and services to meet their NSEP 
requirements. 

(c) Procedures. Before acquiring 
services or facilities to meet special 
NSEP requirements, agencies shall 
review GSA-provided services 
described in FIRMR Bulletin C-20. 
Agencies shall coordinate their special 
NSEP requirements with: General 
Services Administration, NSEP Division 
(KVN), 18th & F Streets NW., 
Washington, DC 20405. 


§ 201-24.107 Financial Management 
Systems Software (FMSS) 

(a) The Office of Management and 
Budget (OMB) has established a 
Governmentwide FMSS program. To 
help agencies implement this program, 
GSA has established the mandatory 
FMSS multiple award schedule (MAS) 
Contracts Program. 

(b) The FMSS MAS contracts program 
is mandatory-for-use by executive 
agencies for the acquisition of 


_commercial software for primary 


accounting systems and for the 
acquisition of services and support 
related to the implementation of such 
software. 

(c) Subpart 201-39.8 provides policies 
and procedures for using the FMSS MAS 
contracts program. 


Subpart 201-24.2—GSA Mandatory- 
for-Consideration Programs 


§ 201-24.200 Scope of subpart. 

This subpart describes GSA programs 
that are mandatory-for-consideration by 
agencies. 


§ 201-24.201 Federal Software Exchange 
Program. 

(a) General—{1)} The Federal 
Software Exchange Program (FSEP) is 
administered by the National Technical 
Information Service of the Department 
of Commerce under an interagency 
agreement with GSA's Office of 
Technical Assistance. The program 
promotes the sharing of common-use 
software and related documentation. 

(2) Part 201-21 requires agencies to 
report common-use software to the 
Federal Software Exchange Center 
(FSEC); FIRMR Bulletin C-12 contains 
additional information on the use of the 
FSEP. 

(b) Policy. Before contracting for 
common-use software, agencies shall 
contact the FSEC or review the Federal 
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Software Exchange Catalog to 
determine whether common-use 
software available from other agencies 
would be the most advantageous 
alternative for meeting the agency's 
requirements. 


§ 201-24.202 Excess FIP Equipment 
Program. 


(a) General. The GSA Excess FIP 
Equipment Program facilitates the reuse 
of excess FIP equipment components 
that are not outdated and that have an 
original acquisition cost (OAC) of $1 
million or more. Part 201-23 and FIRMR 
Bulletin C-2 contain procedures for 
disposition and reuse of excess FIP 
equipment. : 

(b) Policy. Before contracting for FIP 
equipment, agencies shall review GSA’s 
current Excess Equipment Availability 
Letter to determine whether the GSA 
Excess FIP Equipment Program has FIP 
equipment that would satisfy their 
requirements as the most advantageous 
alternative to the Government. 


§ 201-24.203 Telecommunications 
assistance programs and services. 


§ 201-24.203-1 Federal Secure Telephone 
Service (FSTS). 

(a) General. FSTS is a worldwide 
secure voice service designed to protect 
sensitive and classified voice 
transmission. 

(b) Policy. Agencies shall consider the 
use of FSTS to meet requirements for the 
transmission of sensitive or classified 
voice information. 

(c) Procedures. Information, 
assistance, and guidance concerning the 
use of FSTS, including access key 
arrangements, are discussed in FIRMR 
Bulletin C-19. 


§ 201-24.203-2 information systems 
security (INFOSEC). 


(a) General. GSA offers worldwide 
services in support of agencies’ sensitive 
and classified information requirements. 
Services cover installation, 
maintenance, key distribution, design, 
engineering, and INFOSEC consulting. 
GSA also operates and maintains 
communications security (COMSEC) 
systems and services to meet the 
requirements of agencies. 

(b) Policy. Agencies shall consider the 
use of GSA-provided INFOSEC services 
and programs and COMSEC support 
services to meet their requirements. 

(c) Procedures. Procedures for 
obtaining security services are 
contained in FIRMR Bulletin C-19. 


PARTS 201-25 through 201-38— 
[RESERVED] 


SUBCHAPTER D—ACQUISITION OF 
FEDERAL INFORMATION PROCESSING 
(FIP) RESOURCES BY CONTRACTING 


PART 201-39—ACQUISITION OF 
FEDERAL INFORMATION 
PROCESSING (FIP) RESOURCES BY 
CONTRACTING 


Sec. 
201-39.000 Scope of part. 
201-39.001 General. 


Subpart 201-39.1—Federal Information 
Resources Management Regulation 
(FIRMR) System 


201-39.100 Scope of subpart. 

201-39.101 Purpose, authority, applicability, 
and issuance. 

201-39.101-1 Purpose. 

201-39.101-2 Authority. 

201-39.101-3 Applicability. 

201-39.101-4 [Reserved] 

201-39.101-5 Arrangement of part. 

201-39.101-6 Copies. 

201-39.102 Relationship of acquisition 
regulations. 

201-39.103 [Reserved] 

201-39.104 Deviations. 

201-39.104-1 Deviations from the FIRMR. 

201-39.104-2 Deviations from the FAR. 

201-39.105 [Reserved] 

201-39.106 Contracting authority and 
responsibilities. 

201-39.106-1 General. 

201-39.106-2 Policy. 

201-39.106-3 Procedures. 

201-39.106-4 Contract clause. 


Subpart 201-39.2—Definitions of Words 
and Terms 


201-39.200 Scope of subpart. 
201-39.201 Definitions. 


Subparts 201-39.3 and 201-39.4— 
[Reserved] 


Subpart 201-39.5—Publicizing Contract 
Actions 


201-39.500 Scope of subpart. 

201-39.501 Synopses of proposed contract 
actions. 

201-39.501-1 Policies. 

201-39.501-2 Exceptions. 

201-39.501-3 Procedures. 


Subpart 201-39.6—Competition 
Requirements 


201-39.600 Scope of subpart. 

201-39.601 Specific make and model 
specifications. 

201-39.601-1 Policy. 

201-39.601-2 Exception. 

201-39.601-3 Authority. 

201-39.602 Outdated FIP equipment. 

201-39.602-1 Policy. 

201-39.602-2 Exception. 


Subpart 201-39.7—{Reserved] 


Subpart 201-39.8—Required Sources of 
Supplies and Services 


201-38.800 Scope of subpart. 
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201-39.801 Ordering FIP resources from 
Federal Supply Schedules. 

201-39.801-1 General. 

201-39.801-2 Policy. 

201-39.802 Purchase of telephones and 
services (POTS) contracts. 

201-39.802-1 General. 

201-39.802-2 Policies. 

201-39.802-3 Procedures. 

201-39.803 GSA nonmandatory schedule 
contracts for FIP resources. 

201-59.803-1 General. 

201-39.803-2 Policy. 

201-39.803-3 Procedures. 

201-39.804 Financial Management Systems 
Software (FMSS) Mandatory Multiple 
Award Schedule (MAS) Contracts 
Program. 

201-39.804-1 

201-39.804—2 
201-39.804-3 Exceptions. 
201-39.804-4 Procedures. 


Subpart 201-39.9—[Reserved] 


Subpart 201-39.10—Specifications, 
Standards, and other Purchase 
Descriptions 


201-39.1000 Scope of subpart. 

201-39.1001 Security and privacy 
specifications. 

201-39.1001-1 Security specifications. 

201-39.1001-2 Privacy specifications. 

201-39.1001-3 Contract clause. 

201-39.1002 Federal standards. 

201-39.1002-1 General. 

201-39.1002-2 Policy. 

201-39.1002-3 Procedures. 

201-39.1002-4 Solicitation provision. 

201-39.1003 Specifications for outdated FIP 
equipment. 


Subparts 201-39.11 and 201-39.12— 
([Reserved] 


Subpart 201-39.13—Smail Purchase and 
Other Simplified Purchase Procedures 


201-39.1300 Scope of subpart. 
201-39.1301 Policy. 


Subpart 201-39.14—Sealed Bidding 


201-39.1400 Scope of subpart. 
201-39.1401 General. 

201-39.1402 Price-related factors. 
201-39.1402-1 Policies. 
201-39.1402-2 Exception. 
201-39.1403 Solicitation. 
201-39.1404 Award. 


Subpart 201-39.15—Contracting By 
Negotiation 


201-39.1500 Scope of subpart. 
201-39.1501 . Evaluation factors. 
201-39.1501-1 Policies. 
201-39.1501-2 Exception. 
201-39.1502 Solicitation. 
201-39.1503 Award. 


Subpart 201-39.16—[Reserved] 


Subpart 201-39.17—Special Contracting 
Methods 


201-39.1700 Scope of subpart. - 
201-39.1701 Options. 
201-39.1701-1 General. 
201-39.1701-2 Applicability 
201-39.1701-3 Policy. 


General. 
Policy. 
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201-39.1701-4 

201-39.1701-5 

201-39.1701-6 

201-39.1701-7 [Reserved] 

201-39.1701-8 Solicitation provision and 
contract clauses. 


Subparts 201-39.18 through 201-39.32— 
[Reserved] 


Contracts. 
Documentation. 
Evaluation. 


Subpart 201-39.33—Protests, Disputes, and 
Appeais 


201-39.3300 
201-39.3301 
201-39.3302 
201-39.3303 Policy. 

201-39.3304 Procedures. 
201-39.3304-1 Protest notice. 
201-39.3304-2 GSA participation. 


Subparts 201-39.34 through 201-39.43— 
[Reserved] 


Subpart 201-39.44—Subcontracting 
Policies and Procedures 


201-39.4400 Scope of subpart. 
201-39.4401 Policy. 


Subpart 201-39.45—Government Property 

201-39.4500 Scope of subpart. 

201-39.4501 Dedicated FIP equipment or 
software in FIP services contracts. 

201-39.4501-1 General. 

201-39.4501-2 Policy. 


Subpart 201-39.46—Quality Assurance 


201-39.4800 Scope of subpart. 
201-39.4601 Contract clause. 


Subparts 201-39.47 through 201-39.51— 
[Reserved] ° 


Subpart 39.52—Solicitation Provisions and 

Contract Clauses 

201-39.5200 Scope of subpart. 

201-39.5201 [Reserved] 

201-39.5202 Texts of provisions and clauses. 

201-39.5202-1 FIRMR Applicability. 

201-39.5202-2 Availability of the “Federal 
ADP and Telecommunications Standards 
Index.” 

201-39.5202-3 Procurement authority. 

201-39.5202-4 Evaluation of Options—FIP 
Resources. 

201-39.5202-5 Privacy or security 
safeguards. 

201-39.5202-6 Warranty exclusion and 
limitation of damages. 


Subpart 201-39.53—[Reserved] 
Authority: 40 U.S.C. 486(c) and 751(f). 


§ 201-39.000 Scope of part. 

This part sets forth the unique rules 
that apply Government-wide to the 
acquisition of Federal information 
processing (FIP) resources by 
contracting. 


§ 201-39.001 General. 

(a) In addition to this part 201-39, 
contracting officers should review and 
be familiar with the policies and 
procedures contained in the complete 
FIRMR. 

(b) To assist Federal agencies in 
preparing solicitations for FIP resources, 


Scope of subpart. 
General. 
Applicability. 


the General Services Administration 
(GSA) makes available standard 
solicitations and other guidance. Federal 
agencies can obtain copies of these 
materials by contacting: General 


~ Services Administration, Regulations 


Branch (KMPR), 18th and F Streets, NW, 
Washington, DC 20405. 


Subpart 201-39.1—Federai information 


Resources Management Regulation 
(FIRMR) System 


§ 201-39.100 Scope of subpart. 

This subpart sets forth basic policies 
and general information pertaining to 
part 201-38 of the Federal Information 
Resources Management Regulation 
(FIRMR). 


§ 201-39.101 Purpose, authority, 
applicability, and issuance. 


§ 201-39.101-1 Purpose. 

This part 201-39 sets forth FIRMR 
contracting policies and procedures in a 
single part organized for consistency 
with the Federal Acquisition Regulation 
(FAR). This part contains only those 
contracting policies and procedures that 
are unique to FIP resources. 


§ 201-39.101-2 Authority. 

This part 201-39 is prepared, issued, 
and maintained by the Administrator of 
General Services under the Federal 
Property and Administrative Services 
Act of 1949, as amended. 


§ 201-39.101-3 Applicability. 

(a) Policies. The FIRMR applies to— 

(1) The acquisition, management, and 
use of FIP resources by Federal 
agencies. 

(2) Any Federal agency solicitation or 
contract when either paragraph (a)(2)(i), 
(a)(2){ii), or (a)(2)(iii) applies: 

(i) The solicitation or contract requires 
the delivery of FIP resources for use by 
a Federal agency or users designated by 
the agency. 

(ii) The solicitation or contract 
explicitly requires the use by the 
contractor of FIP resources that are not 
incidental to the performance of the 
contract. FIP resources acquired by a 
contractor are incidental to the 
performance of a contract when: 

(A) None of the principal tasks of the 
contract depend directly on the use of 
the FIP resources; or 

(B} The requirements of the contract 
do not have the effect of substantially 
restricting the contractor's discretion in 
the acquisition and management of FIP 
resources, whether the use of FIP 
resources is or is not specifically stated 
in the contract. 

{iii) The solicitation or contract 
requires the performance of a service or 
the furnishing of a product that is 
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performed or produced making 
significant use of FIP resources that are 
not incidental to the performance of the 
contract. Significant use of FIP resources 
means: 

(A) The service or product of the 
contract could not reasonably be 
produced or performed without the use 
of FIP resources; and 

(B) The dollar value of FIP resources 
expended by the contractor to perform 
the service or furnish the product is 
expected to exceed $500,000 or 20 
percent of the estimated cost of the 
contract, whichever amount is lower. 

(3) The creation, maintenance, and 
use of records by Federal agencies. 

(b) Exceptions. {1) The FIRMR does 
not apply to the procurement of FIP 
resources— 

(i) By the Central Intelligence Agency 
(CIA). 

(ii) By the Department of Defense 
when the function, operation, or use of 
such resources— 

(A) Involves intelligence activities, 
cryptologic activities related to national 
security, the command and control of 
military forces, or equipment that is an 
integral part of a weapon or weapons 
system; or 

(B) Is critical to the direct fulfillment 
of military or intelligence missions, 
provided that this exclusion shall-not 
include FIP resources used for routine 
administrative and business 
applications such as payroll, finance, 
logistics, and personnel management. 

(2) The FIRMR does not apply to 
radar, sonar, radio, or television 
equipment, except that the FIRMR is 


~ used by GSA to implement Federal 


Telecommunications Standards for 
radio equipment. 

(3) When both FIP and other resources 
are being acquired under the same 
solicitation or contract and the FIRMR 
applies to the solicitation or contract, 
the FIRMR applies only to the FIP 
resources. 

(4) While the FIRMR may require an 
agency to include in Federal 
solicitations and contracts provisions 
and clauses that control the contractor's 
acquisition of FIP resources, the FIRMR 
does not apply to FIP resources acquired 
by a Federal contractor that are 
incidental to the performance of a 
contract. 

(5) The FIRMR does not apply to the 
acquisition, management, and use of 
products containing embedded FIP 
equipment when: 

(i) The embedded FIP equipment 
would need to be substantially modified 
to be used other than as an integral part 
of the product; or 





53412 


(ii) The dollar value of the embedded 
FIP equipment is less than $500,000 or 
less than 20 percent of the value of the 
product, whichever amount is lower. 
Embedded FIP equipment is FIP 
equipment that is an integral part of the 
product, where the principal function of 
the product is not the “automatic 
acquisition, storage, manipulation, 
management, movement, control, 
display, switching, interchange, 
transmission, or reception of data or 
information.” 

(c) Contract clause. The contracting 
officer should consider inserting a 
clause in solicitations and contracts 
substantially the same as the clause at 
§ 201-39.5202-1, FIRMR Applicability, 
when the agency determines that part 
201-39 does not apply to an acquisition 
for FIP resources. 


§ 201-39.101-4 [Reserved] 


§ 201-39.101-5 Arrangement of part. 

For consistency with the FAR, part 
201-39 is divided into 53 subparts 
consisting of sections and subsections. 
In the same manner in which each FAR 
part deals with a separate aspect of 
acquisition, the corresponding subpart 
of part 201-39 deals with that aspect of 
acquisition as it relates to FIP resources. 
For example, since FAR part 6 deals 
with general competition requirements, 
FIRMR subpart 201-39.6 sets forth 
unique policies and procedures 
applicable to competition requirements 
for FIP resources. If there is no need to 
supplement a particular FAR part, the 
corresponding subpart of part 201-39 is 
reserved. 


§ 201-39.101-6 Copies. 

(a) Copies of the complete FIRMR in 
looseleaf or annual bound versions may 
be purchased from: Superintendent of 
Documents, Government Printing Office 
(GPO), Washington, DC 20402. 

(b) Contracting officers should contact 
the GPO, their agency liaison officer, or 
GSA (KMPR) for ordering information. 


§ 201-39.102 Relationship of acquisition 
regulations. 


(a) This part 201-39 sets forth 
Governmentwide policies and 
procedures unique to the acquisition of 
FIP resources by contracting. It relies on 
the FAR for general policies and 
procedures to be used in acquiring these 
resources. The policies and procedures 
of this part 201-39 are in addition to, not 
in lieu of, the FAR policies and 
procedures, except when the FIRMR 
specifically requires its policies and 
procedures, and not those of the FAR, to 
be followed. 

(b) Notwithstanding the fact that the 
FAK is for the use of executive agencies 


in the acquisition of supplies and 
services, Federal agencies not otherwise 
subject to the FAR shall use the FAR in 
conjunction with the FIRMR when 
acquiring FIP resources. 


§ 201-39.103 [Reserved] 
§ 201-39.104 Deviations. 


§ 201-39.104-1 Deviations from the 
FIRMR. 

(a) Policy. Unless precluded by law, 
executive order, or regulation, GSA may 
grant deviations, as defined in subpart 
201-39.2, from part 201-39 when 
necessary to meet the specific needs 
and requirements of each agency. Class 
deviations (affecting more than one 
contract action) and individual 
deviations (affecting only one contract 
action) may be authorized by— 

(1) The Commissioner, Information 
Resources Management Service, or 

(2) The officials designated by the 
Commissioner for that purpose. 

(b) Procedures. (1) The agency head 
(or a designee) shall prescribe 
procedures for processing deviation 
requests. 

(2) Each request for deviation shall 
explain the nature of and the reasons for 
the deviation. 

(3) Agencies shall forward requests 
for deviations to: General Services . 
Administration, Policy and Regulations 
Division (KMP), 18th & F Streets, NW., 
Washington, DC 20405. 


§ 201-39.104-2 Deviations from the FAR. 

Deviations from the FAR shall be 
accomplished in accordance with FAR 
subpart 1.4. 


§ 201-39.105 [Reserved] 


§ 201-39.106 Contracting authority and 
responsibilities. 


§ 201-39.106-1 General. 

(a) Notwithstanding FAR 1.601, 
authority and responsibility to contract 
for FIP resources is vested in the 
Administrator of General Services 
unless an exception in 40 U.S.C. 
759(a)(3) applies. The Administrator of 
General Services, or a designee, 
authorizes agencies to contract for FIP 
resources by granting a delegation of 
procurement authority (DPA) to the 
agency designated senior official (DSO) 
when GSA determines that the DSO is 
sufficiently independent of program 
responsibility and has sufficient 
experience, resources, and ability to 
fairly and effectively carry out 
procurements under GSA’s authority. 
Such delegations are granted by one of 
the following methods: 

(1) The regulatory delegation of GSA’s 
exclusive procurement authority which 
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allows Federal agencies to contract for 
certain types of FIP resources up to 
specified dollar amounts without 
obtaining a specific DPA; 

(2) A specific agency delegation of 
GSA's exclusive procurement authority 
whereby the GSA Commissioner for 
Information Resources Management or a 
designee may authorize changes in the 
regulatory DPA for individual Federal 
agencies (or components thereof) on the 
basis of their ability to acquire, manage, 
and use FIP resources in accordance 
with FIRMR policies and procedures; or 

(3) A specific acquisition delegation of 
GSA’s exclusive procurement authority 
provided to the agency as a result of the 
submission of an agency procurement 
request (APR) to GSA when acquisitions 
are not covered by either the regulatory 
or a specific agency DPA. 

(b) The agency’s DSO may redelegate 
GSA's exclusive authorities for FIP 
resources to qualified officials. 
However, such redelegation does not 
relieve the DSO of the responsibilities 
under 44 U.S.C. 3506 for the conduct of 
and accountability for acquisitions of 
FIP resources made under a DPA from 
GSA. 


(c) Only a contracting officer may 
enter into and sign a contract on behalf 
of the Government. A DPA from GSA 
does not make the DSO a contracting 
officer. Contracting officers are 
appointed under procedures established 
by agency heads under FAR subpart 1.6. 

(d) Additional policies and procedures 
related to delegations of procurement 
authority are addressed in part 201-20. 


§ 201-39.106-2 Policy. 


Before contracting for FiP resources, 
the contracting officer shall ensure that 
the agency's DSO has redelegated 
GSA’s procurement authority to the 
contracting officer. 


§ 201-39.106-3 Procedures. 


The contracting officer shall consider 
this § 201-39.106, agency directives, and 
written instructions to the contracting 
officer issued under FAR 1.602-1 to 
ensure that the contracting officer is 
authorized to make the award, 


§ 201-39.106-4 Contract clause. 


(a) All solicitations and contracts for 
FIP resources subject to the FIRMR shall 
contain a clause identifying whether the 
contracting action is being conducted 
under the regulatory DPA, a specific 
agency DPA, or a specific acquisition 
DPA. 

(b) If the contracting action is being © 
conducted under a specific agency or 
specific acquisition DPA, the contract 
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clause shall also include the GSA case 
number of the specific DPA. 

i Accordingly, the contracting officer 
shall— 

(1) Insert a clause substantially the 
same as the clause at § 201-39.5202-3, 
Procurement Authority, in each 
solicitation and contract for FIP 
resources; and 

(2) Promptly issue an amendment to 
the solicitation modifying this clause 
when any of the facts set forth in it 
change prior to contract award. 


Subpart 201-39.2—Definitions of 
Words and Terms 


§ 201-39.200 Scope of subpart. 


This subpart defines words and terms 
used in part 201-39. 


§ 201-39.201 Definitions. 


Designated senior official (DSO) 
means— 

(a) The senior official designated by 
executive agencies pursuant to the 
Paperwork Reduction Act to be 
responsible for carrying out the agency's 
IRM functions (see 44 U.S.C. 3506); or 

(b) The senior IRM official designated 
by the agency head for Federal agencies 
not subject to the Paperwork Reduction 
Act io be responsible for acquisitions of 
FIP resources made pursuant to a DPA. 

Deviation means any one or a 
combination of the following: 

(a) The issuance or use of a policy, 
procedure, practice, solicitation 
provision, contract clause, or method 
pertaining to the acquisition, 
management or use of Federal 
information processing resources that is 
inconsistent with the FIRMR. 

(b) The omission or modification of 
any policy, procedure, practice, 
solicitation provision or contract clause 
required by the FIRMR. 

(c) The authorization of lesser or 
greater limitations on the delegation, 
use, or application of any policy, 
procedure, solicitation provision, or 
contract clause prescribed by the 
FIRMR, except that this does not 
preclude an agency from setting 
delegation thresholds at more restrictive 
levels than those established by the 
FIRMR. 

Federal information processing (FIP) 
resources means automatic data 
processing equipment (ADPE) as defined 
in Public Law 99-500 (40 U.S.C. 
759(a)}{2)), and set out in paragraphs (a) 
and (b) of this definition. 

(a) Any equipment or interconnected 
system or subsystems of equipment that 
is used in the automatic acquisition, 
storage, manipulation, management, 
movement, control, display, switching, 


interchange, transmission, or reception, 
of data or information— 

(1) By a Federal agency, or 

(2) Under a contract with a Federal 
agency which— 

{i) Requires the use of such equipment, 
or 

(ii) Requires the performance of a 
service or the furnishing of a product 
which is performed or produced making 
significant use of such equipment. 

(b) Such term includes— 

(1) Computers; 

(2) Ancillary equipment; 

(3) Software, firmware, and similar 
procedures; 

(4) Services, including support 
services; and 

(5) Related resources as defined by 
regulations issued by the Administrator 
for General Services. 

(c) The term, FIP resources, includes 
FIP equipment, software, services, 
support services, maintenance, related 
supplies, and systems. These terms are 
limited by paragraphs (a) and (b) of the 
definition of FIP resources and are 
defined as follows: 

(d) FIP equipment means any 
equipment or interconnected system or 
subsystems of equipment used in the 
automatic acquisition, storage, 
manipulation, management, movement, 
control, display, switching, interchange, 
transmission, or reception of data or 
information. 

(e) FIP maintenance means those 
examination, testing, repair, or part 
replacement functions performed on FIP 
equipment or software. 

(f) FIP related supplies means any 
consumable item designed specifically 
for use with FIP equipment, software, 
services, or support services. 

(g) FIP services means any service, 
other than FIP support services, 
performed or furnished by using FIP 
equipment or software. 

(h) FIP software means any software, 
including firmware, specifically 
designed to make use of and extend the 
capabilities of FIP equipment. 

(i) FZP support services means any 
commercial nonpersonal services, 
including FIP maintenance, used in 
support of FIP equipment, software, or 
services. 

(j) FIP system means any organized 
combination of FIP equipment, software, 
services, support services, or related 
supplies. 

Lowest overall cost means the least 
expenditure of funds over the system 
life, price and other factors considered, 
including, but not necessarily limited 
to— 

(a) Prices for the FIP resources; 

(b) The present value adjustment, if 
used; and 


(c) The identifiable and quantifiable 
costs— 

(1) Directly related to the acquisition 
and use of the FIP resources; 

(2) Of conducting the contract action; 
and ~ 

(3) Of other administrative efforts 
directly related to the acquisition 
process. 

Most advantageous alternative means 
the alternative that provides the greatest 
value to the Government over the 
system life in terms of price or cost, 
quality, performance, and any other 
relevant factors. 

Outdated FIP equipment means any 
FIP equipment over eight years old, 
based on the initial commercial 
installation date of that model of 
equipment, and that is no longer in 
current production. 

Radar equipment means any radio 
detection device that provides 
information on range, azimuth, or 
elevation of objects. 

Radio equipment means any 
equipment or interconnected system or 
subsystem of equipment (both 
transmission and reception) that is used 
to communicate over a distance by 
modulating and radiating 
electromagnetic waves in space without 
artificial guide. This does not include 
such items as microwave, satellite, or 
cellular telephone equipment. 

Sonar equipment means an apparatus 
that detects the presence and location of 
a submerged object by means of sonic, 
subsonic, or supersonic waves reflected 
back to it from the object. 

Specific make and model 
specification means a description of the 
Government's requirement for FIP 
resources that is so restrictive that only 
a particular manufacturer's products 
will satisfy the Government's needs, 
regardless of the number of suppliers 
that may be able to furnish that 
manufacturer's products. 

System life means a projection of the 
time period that begins with the 
installation of the FIP resource and ends 
when the agency’s need for that 
resource has terminated. 

Television equipment means any 
equipment (both transmission and 
reception) used for the conversion of 
transient visual images into electrical 
signals that can be transmitted by radio 
or wire to distant receivers where the 
signals can be reconverted to the 
original visual images. This does not 
include such items as monitors for 
computers or computer terminals or 
video conferencing equipment. 





Subparts 201-39.3 and 201-39.4— 
[Reserved] 


Subpart 201-39.5—Publicizing 
Contract Actions 


§ 201-39.500 Scope of subpart. 

This subpart prescribes the unique 
policies and procedures for publicizing 
contract actions when acquiring FIP 
resources using the GSA nonmandatory 
schedule contracts. 


§ 201-39.501 Synopses of proposed 
contract actions. 


§ 201-39.501-1 Policies. 

(a) The contracting officer shall 
publicize the intent to place an order 
against a GSA nonmandatory contract 
by following the procedures of § 201- 
39.501-3 and FAR subpart 5.2. 

(b) The contracting officer shall not 
use the exception to synopsizing set 
forth at FAR 5.202({a)(11) when using 
GSA nonmandatory schedule contracts 
to acquire FIP resources. 


§ 201-39.501-2 Exceptions. 

(a) The contracting officer need not 
publicize the intent to place an order 
against a GSA nonmandatory contract 
when— 

(1) The total value of the order is 
$50,000 or less; or 

(2) The order is for FIP resources that 
were previously specifically synopsized 
on a system life basis in a Commerce 
Business Daily (CBD) notice of intent in 
accordance with § 201-39.501-3 and 
FAR subpart 5.2. 

(b) The contracting officer is not 
required to publish a second notice of a 
proposed contract action in accordance 
with FAR 5.203(a) when— 

(1) A solicitation is being issued in 
accordance with § 201-39.803- 
3(b)(2)(iii); and 

(2) The requirement was the subject of 
a previous CBD synopsis of intent 
accomplished in accordance with the 
procedures set forth in § 201-39.501-3 
and FAR subpart 5.2. 


§ 201-39.501-3 Procedures. 

The contracting officer shall use the 
following procedures when publicizing 
the intent to place an order against a 
GSA nonmandatory schedule contract: 

(a) Before placing an order for FIP 
resources against a GSA nonmandatory 
schedule contract, the contracting 
officer shall furnish a synopsis to the 
CBD in accordance with FAR 5.207 and 
this § 201-39.501. 

(b) Notwithstanding FAR 5.203(c), the 
synopsis shall be published in the CBD 
at least 15 calendar days before placing 
the order. In calculating the 15 calendar 
days for synopsizing, the first day shall 


be the actual date the synopsis appears 
in the CBD. 

(c) Format Item 17 (Description) of the 
standard synopsis format in FAR 5.207 
shall contain a description of the 
intended contract action to the extent 
necessary to obtain information to 
permit the analysis required by § 201- 
39.803. As a minimum, Format Item 17 
shall contain the following information: 

(1) An identification of the spécific 
nonmandatory schedule contract 
intended to be' used. 

(2) A description of the resources to 
be ordered, including, as applicable— 

(i) The make and model of any FIP 
equipment to be ordered or maintained; 

(ii) The name, functional description, 
and operating environment of any FIP 
software to be ordered; 

(iii) The quantities, dates required, 
and period of performance; 

{iv) The system life; and 

(v) The type of support to be ordered. 

(3) A request for pricing data. 

(4) The following statement: 

All responses from responsible sources will 
be fully considered. As a result of analyzing 
responses to this synopsis of intent, the 
contracting officer may determine that a 
solicitation will be issued. If a solicitation is 
issued, no additional synopsis will be 
published. Any such solicitation will be 
issued to the intended schedule vendor and 
all firms that respond to this synopsis of 
intent or otherwise request a copy of the 
solicitation. 


Subpart 201-39.6—Competition 
Requirements 


§ 201-39.600 Scope of subpart. 

This subpart prescribes policies and 
procedures applicable to— 

(a) The acquisition of FIP resources 
using specific make and model 
specifications; and 

(b) The use of follow-on contracts to 
perpetuate outdated FIP equipment. 


§ 201-39.601 Specific make and model 
specifications. 


§ 201-39.601-1 Policy. 

~ An acquisition that uses a specific 
make and model specification does not 
provide for full and open competition 
and must be justified and approved in 
accordance with FAR 6.303 and 6.304. 


§ 201-39.601-2 Exception. 

Subsection 201-39.601-1 does not 
apply when an order for FIP resources is 
placed against a GSA nonmandatory 
schedule contract and— 

(a) The statement of work or 
requirements documentation prepared 
by the technical and requirements 
personnel describes the requirements 
with other than a specific make and 
model specification, notwithstanding the 
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fact that when the synopsis appears in 
the Commerce Business Daily (CBD) and 
the order is placed, a specific make and 
model is cited; and 

(b) The procedures of § 201-39.803 
regarding use of GSA nonmandatory 
schedule contracts are followed. 


§ 201-39.601-3 Authority. 

When the FIP resources required to 
meet the needs of an agency can be 
satisfied only through the use of a 
specific make and model specification, 
the statutory authority to be cited in 
FAR 6.303-2(a)(4), in lieu of any 
statutory authority cited in accordance 
with FAR 6.302, is: 40 U.S.C. 759(g), as 
amended. 


§ 201-39.602 Outdated FIP equipment. 


§ 201-39.602-1 Policy. 

The justification requirements of FAR 
6.302-1(a)(2)(ii) shall not be used to 
perpetuate any contract for outdated FIP 
equipment or for FIP equipment to be 
used with FIP software that requires 
general redesign to satisfy mission 
needs. 


§ 201-39.602-2 Exception. 


An exception to § 201-39.602-1 may 
be invoked if the agency’s DSO 
determines that such action will be in 
the Government's best interest. 


Subpart 201-39.7—[Reserved] 


Subpart 201-39.8—Required Sources 
of Supplies and Services 


§ 201-39.800 Scope of subpart. 


This subpart prescribes the policies 
and procedures applicable to the 
acquisition of FIP resources using GSA 
mandatory and nonmandatory sources 
of supply. 


§ 201-39.801 Ordering FIP resources from 
Federal Supply Schedules. 


§ 201-39.801-1 General. 


GSA directs and manages both the 
Federal Supply Schedules program and 
the GSA nonmandatory schedule 
contracts for FIP resources. While most 
FIP resources available under these 
programs are covered by the GSA 
nonmandatory schedule contracts for 
FIP resources, the Federal Supply 
Schedules also contain some resources 
that fall within the definition of FIP 
resources. Use of the Federal Supply 
Schedules program is covered by FAR 
8.4 and use of the GSA nonmandatory 
schedule contracts for FIP resources is 
covered by this subpart 201-39.8. 
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§ 201-39.801-2 Policy. 

The procedures of FAR 8.4 shall be 
followed when an order for FIP 
resources is placed against a GSA 
Federal Supply Schedule. 


§ 201-39.802 Purchase of telephones and 
services (POTS) contracts. 


§ 201-39.802-1 General. 

(a) GSA has established POTS 
contracts to provide telecommunications 
supplies and services, including 
purchase; installation, maintenance, 
repair, deinstallation, and relocation of 
both contractor-provided and 
Government-owned telephone 
equipment, at locations throughout the 
country. 

(b) Use of the POTS contracts is 
mandatory for supplies and services 
within the scope of the POTS contract at 
some locations (buildings or building 
complexes) where GSA operates or 
manages the telecommunications system 
or service. 

(c) Federal agencies may obtain 
information and assistance concerning 
the use of POTS contracts from: General 
Services Administration, Technical 
Contract Management Division (KVT), 
18th and F Streets, NW, Washington, DC 
20405. 


§ 201-39.802-2 Policies. 

(a) Federal agencies at locations 
where a POTS contract is mandatory 
shall use the POTS contract to acquire 
supplies and services that are within the 
scope of the contract. 

(b) Federal agencies at locations 
where POTS contracts are not 
mandatory may use POTS contracts to 
satisfy requirements when— 

(1) The requirements are within the 
scope of the POTS contract; and 

(2) The contracting officer determines 
that placing an order under the POTS 
contract is the most advantageous 
alternative. 

(c} Use of the POTS contracts is a 
competitive procedure when— 

(1) It results in the most advantageous 
alternative to meet the needs of the 
Government; and 

(2) The procedures of this section are 
followed. 


§ 201-39.802-3 Procedures. 

(a) The contracting officer shall 
determine whether mandatory use of the 
POTS contracts applies by contacting 
GSA at the address shown in § 201- 
39.802-1{c). 

(b) The contracting officer's 
determination required by § 201-39.802- 
2(b) shall, as a minimum, be supported 
by an analysis of prices or an 
examination of the market. The GSA 
nonmandatory schedule contracts for 


FIP resources should be included in this 
analysis process. 

(c) The requirements of subpart 201- 
39.5 and FAR. part 5 do not apply when 
an order is issued under a POTS 
contract and the procedures of this 
section are followed. 


$ 201-39.803 GSA nonmandatory schedule 
contracts for FIP resources. 


§ 201-39.803-1 General. 


(a) GSA nonmandatory schedule 
contracts for FIP resources, managed by 
GSA's Information Resources 
Management Service, provide Federal 
agencies with a simplified process for 
obtaining these resources. GSA awards 
such contracts to many different 
vendors and each contract establishes 
terms, conditions, and prices for stated 
periods of time. These contracts are not 
part of the Federal Supply Service (FSS) 
Schedule program covered in FAR 
subpart 8.4 and they are not mandatory 
sources of supply. 

(b) Agencies should use GSA 
nonmandatory schedule contracts for 
FIP resources when the contracting 
officer determines that placing an order 
under a GSA nonmandatory schedule 
contract would result in a lower overall 
cost than other contracting methods, 
such as issuing a solicitation, using 
small purchase procedures, using a 
nonmandatory agency contract, or using 
other nonmandatory GSA programs. 


§ 201-39.803-2 Policy. 


Use of GSA nonmandatory schedule 
contracts is a competitive procedure 
when— 

(a) It results in the lowest overall cost 
alternative to meet the needs of the 
Government; and 

(b) The procedures of this section are 
followed. 


§ 201-39.803-3. Procedures. 


(a) Prior to selecting a GSA 
nonmandatory schedule contract and 
placing an order or, if applicable, 
publishing a synopsis of intent to place 
an order, the agency shall— 

(1) Justify any restrictive requirement 
(e.g., an “all or none” requirement or a 
requirement for “only new” equipment); 
and 

(2) Consider the offerings of a 
reasonable number of nonmandatory 
schedule contractors. 

(b) The contracting officer shall 
consider all responses received as a 
result of the CBD notice and then 
determine whether to order from a GSA 
nonmandatory schedule contract or 
issue a solicitation. Accordingly, the 
contracting officer shall take one of the 
following actions: 


(1) When no responses are received, _ 
document the contract file with the ~ 
results of the CBD synopsis and an 
analysis indicating that an order placed 
against the synopsized nonmandatory 
schedule contract provides the lowest 
overall cost alternative to meet the 
Government's needs. 

(2) When a response to the CBD 
notice is received from either a 
responsible vendor that does not have a 
GSA nonmandatory schedule contract 
or a GSA nonmandatory schedule 
contractor (expressing an interest either 
on or off schedule) for items that may 
meet the user's requirement, the 
contracting officer shall take one of the 
following actions: 

(i) Document the contract file with an 
analysis indicating that the respondent's 
items would not meet the requirement or 
that the synopsized GSA nonmandatory 
schedule contract items provides the 
lowest overall cost alternative to meet 
the Government's needs and place an 
order against the synopsized GSA 
nonmandatory schedule contract; 

(ii) Document the contract file with an 
analysis indicating that a responding 
contractor’s GSA nonmandatory 
schedule contract offering provides the 
lowest overall cost alternative to meet 
the Government's needs and place an 
order against that GSA nonmandatory 
schedule contract; or 

(iii) Document the contract file with 
an analysis indicating that ordering from 
a GSA nonmandatory schedule contract 
may not result in the lowest overall cost 
alternative to meet the Government's 
needs. In this case, the contracting 
officer may elect to issue a solicitation. 
In such cases, the contracting officer 
shall take the following actions: 

(A) Ensure that the solicitation 
contains terms and conditions 
substantially the same as those of the 
GSA solicitation for nonmandatory 
schedule contracts that resulted in the 
synopsized schedule contract; and 

(B) Provide the solicitation to those 
potential offerors responding to the CBD 
synopsis of intent; the vendor whose 
GSA nonmandatory schedule contract 
was the subject of the synopsis; and any 
other potential offerors that specifically 
express an interest. 

(c) If the contracting officer places an 
order in accordance with § 201-39.803- 
3(b)(2)(i) or (b)(2)(ii), the contracting 
officer shall promptly provide written 
notification of award to the synopsized 
schedule vendor and to all parties 
responding in writing to the CBD notice. 

(d). Requirements or orders shall.not 
be fragmerited in order to circumvent 
the applicable MOL. 
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§ 201-39.804 Financial Management 
Systems Software (FMSS) Mandatory 
Multipie Award Schedule (MAS) Contracts 


§ 201-39.804-1 General. 
(a) The Office of Management and 
Budget (OMB) has established a 


Governmentwide financial management — 


systems software program. To help 
agencies implement this program, GSA 
has established the mandatory FMSS 
MAS contracts program. 

(b} Federal agencies may obtain 
information and assistance concerning 
the use of the FMSS MAS contracts 
program from: General Services 
Administration, ADP Systems 
Procurement Branch (KECP}, FMSS 
Contracting Officer, 18th and F Streets, 
NW., Washington, DC 20405. 

(c} OMB Circular No. A-127, 
“Financial Management Systems,” 
provides further policy direction 
regarding the FMSS program. 

§ 201-39.804-2 Policy. 

Executive agencies shall use the 
FMSS MAS contracts program for the 
acquisition of commercial software for 
primary accounting systems and for the 
acquisition of services and support 
related to the implementation of such 
software. 


§ 201-39.804-3 Exceptions. 

(a) If an executive agency holds a 
licensing agreement for a software 
package that is available on the FMSS 
MAS contracts, and the package was 
obtained under a contract awarded 
before the award of the FMSS MAS 
contracts, the agency's use of the FMSS 
MAS contracts program is optional for 
the acquisition of services and support 
related to the implementation of that 
package until the previous non-MAS 
contract expires. 

(b) Use of the FMSS MAS contracts 
program by Federal agencies that are 
not executive agencies is optional and is 
subject to the FMSS contractor 
accepting the order. 

(c} An executive agency shall obtain a 
waiver from GSA if it determines that its 
requirements for financial ment 
systems software cannot be satisfied 
through use of the FMSS MAS contracts 
program. 

(1) The request for a waiver shall 
contain the following information: 

{i} A description of the agency's 
requirements; 

{ii} The reasons the FMSS MAS 
contracts program does not satisfy the 
requirements; and 

(iii) A description of how the agency 
proposes to satisfy its needs for 
financial management system software. 


(2) Agencies shall send waiver 
requests to GSA at the address in § 201- 
39.804-1(b). 

(3) If a waiver is obtained from GSA, 
a deviation from the FIRMR is not 
required. 


§ 201-39.804-4 Procedures. 

(a) The contracting officer shall 
announce the agency’s requirements in a 
letter of interest (LOJ) to ail contractors 
participating in the FMSS MAS 
contracts program. 

(b) At the time of issuance, the 
contracting officer shall provide a copy 
of the LOI to GSA at the address in 
§ 201-39.804—1(b} and to OMB at the 
following address: Office of 
Management and Budget, Chief 
Financial Officer, 725 17th Street, NW., 
room 10235, Washington, DC 20503. 

(c) The LOE shall— 

(1) Contain sufficient information to 
enable a competitive acquisition under 
the FMSS MAS contracts program; 

(2) Include instructions to the FMSS 
MAS contractors for responding to the 
LOE, and 

(3) Include evaluation and award 
factors. 

(d) The agency shall conduct an 
analysis of the offerings of the FMSS 
MAS contractors and issue a delivery 
order to the contractor that provides the 
most advantageous alternative to the 
Government. 

(e) The contracting officer may issue 
single or multiple delivery orders to 
satisfy the total requirement. 

(f} The contracting officer shall 
provide a copy of each delivery order, or 
modification thereto, to OMB at the 
address shown in subparagraph (b) of 
this section and to GSA at the address 
in § 201-39.804-1(b). 


Subpart 201-39.9—[Reserved] 


Subpart 201-39.10—Specifications, 
Standards, and other Purchase 
Descriptions 


§ 201-39.1006 Scope of subpart. 

This subpart prescribes policies and 
procedures for using specifications, 
standards, and other purchase 
descriptions in acquiring FIP resources. 


§ 201-39.1001 Security and privacy 
specifications. 


§ 201-39.1001-1 Security specifications. 
Specifications for security of FIP 
resources shal] include, as appropriate: 
(a) Agency rules of conduct that a 
contractor shall be required to follow. 
(b) A list of the anticipated threats 
and hazards that the contractor must 
guard against. 
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(c) A description of the safeguards 
that the contractor must specifically 
provide. 

(d) The security standards applicable 
to the contract. 

(e) A description of the test methods, 
procedures, criteria, and inspection 
system necessary to verify and monitor 
the operation of the safeguards during 
contract performance and to discover 
and counter any new threats or hazards. 

(f} A description of the procedures for 
periodically assessing the security risks 
involved. 

(g) A description of the personnel 
security requirements. 

(h)} Consistent with the guidelines for 
Federal computer security training 
issued by the National Institute of 
Standards and Technology (NIST) and 
regulations issued by the Office of 
Personnel Management (OPM), a 
description of the security training that 
the contractor is required to provide to 
its employees. 

(i) Consistent with the guidelines 
issued by the Office of Management and 
Budget (OMB) in OMB Bulletin 83-16, a 
description of the plan the contractor 
must develop or follow to provide for 
the security and privacy of FIP resources 
the contractor is required to operate. 


§ 201-39.1001-2 Privacy specifications. 

(a) Applicability. This subsection is 
applicable to executive agencies that are 
subject to the Privacy Act of 1974 (5 
U.S.C. 552a). 

(b) Procedures. Specifications for the 
design, development, or operation of a 
system of records using commercial FIP 
services or support services shall 
include the following: 

(1) Agency rules of conduct that the 
contractor and the contractor’s 
employees shall be required to follow. 

(2) A list of the anticipated threats 
and hazards that the contractor must 
guard against. 

(3) A description of the safeguards 
that the contractor must specifically 


(4) Requirements for a program of 
Government inspection during 
performance of the contract that will 
ensure the continued efficacy and 
efficiency of safeguards and the 
discovery and countering of new threats 
and hazards. 


§ 201-39.1001-3 Contract clause. 

The contracting officer shall insert a 
clause substantially the same as the 
clause at § 201-39.5202-5, Privacy or 
Security Safeguards, in solicitations and 
contracts— 

(a) Requiring security of FIP 
resources. 





(b) For the design, development, or 
operation of a system of records using 
commercial FIP services or support 
services. 


§ 201-39.1002 Federal standards. 


§ 201-39.1002-1 General. 


GSA publishes a handbook titled 
“Federal ADP and Telecommunications 
Standards Index” providing guidance to 
agencies on the use of Federal 
standards. The index also provides 
optional terminology that may be used 
to incorporate standards in solicitations 
and a “Standards Checklist” that can be 
included in the solicitation to 
incorporate applicable Federal 
standards. Copies of the index can be 
purchased from: U.S. Government 
Printing Office, Superintendent of 
Documents, Washington, DC 20402. 


§ 201-39.1002-2 Policy. 


The contracting officer shall include in 
solicitations terminology to incorporate 
each standard that is applicable to the 
FIP resources being acquired. 


§ 201-39.1002-3 Procedures. 


The contracting officer shall use one 
or a combination of the following 
methods to implement standards in 
solicitations: 

(a) Include in the solicitation the full 
text of the terminology contained in the 
index for each applicable standard. 

(b) Incorporate in the solicitation the 
applicable terminology by reference to 
the index. 

(c) For each applicable standard, 
include the full text of the terminology 
as developed by the agency. 


§ 201-39.1002-4 Solicitation provision. 


If any of the terminology to 
incorporate standards in solicitations is 
incorporated by reference, the 
contracting officer shall insert in the 
solicitation the provision at § 201- 
39.5202-2, Availability of the “Federal 
ADP and Telecommunications 
Standards Index.” 


§ 201-39.1003 Specifications for outdated 
FIP equipment. 

The contracting officer shall not 
include specifications for outdated FIP 
equipment in a solicitation unless— 

(a) The agency's DSO determines that 
such action will be in the Government's 
best interest; or 

(b) A determination has been made in 
accordance with § 201-39.602. 


Subparts 201-39.11 and 201-39.12— 
[Reserved] 


Subpart 201-39.13—Small Purchase 
and Other Simplified Purchase 
Procedures 


§ 201-39.1300 Scope of subpart. 

This subpart prescribes policies and 
procedures for acquiring from 
commercial sources FIP resources 
whose aggregate amount does not 
exceed the small purchase threshold of 
FAR part 13. 


§ 201-39.1301 Policy. 

When requirements for FIP resources 
are to be satisfied through the use of 
GSA sources of supply as set forth in 
subpart 201-39.8, the policies and 
procedures of FAR part 13 do not apply. 


Subpart 201-39.14—Sealed Bidding 


§ 201-39.1400 Scope of subpart. 

This subpart prescribes policies and 
procedures governing contracting for FIP 
resources by sealed bidding. 


§ 201-39.1401 Generali. 


This subpart requires the contracting 
officer to select the bid that is most 
advantageous to the Government 
considering options, acquisition 
methods, present value discount factors, 
and other price-related factors. 
Therefore, contracting officers should 
consider the factors associated with 
each acquisition of FIP resources in 
order to select the method of contracting 
that will best accommodate this 
requirement. 


§ 201-39.1402 Price-related factors. 


§ 201-39.1402-1 Policies. 

(a) In addition to the bid price for the 
basic and all optional quantities and 
contract periods and optional FIP 
resources; and the price-related factors 
set forth in FAR 14.201-8, sealed bid 
solicitations for FIP resources shall be 
structured to require consideration of 
the following factors, as applicable, in 
order to determine which bid is most 
advantageous to the Government. 

(1) Support and in-house costs over 
the system life for installing, operating, 
and disposing, where quantifiable and 
when these costs may differ based on 
offers received. 

(2) Any costs of conversion that can 
be stated in dollars, as well as other 
costs directly related to converting from 
installed to augmentation or 
replacement FIP resources. However, 
the costs associated with the following 
shall not be included: 

(i) Conversion of existing software 
and data bases that are to be redesigned 
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regardless of whether or not 
augmentation or replacement FIP 
resources are acquired. 

(ii) Purging duplicate or obsolete 
software, data bases, and files. 

(iii) Development of documentation 
for existing application software. 

(iv) Improvements in management and 
operating procedures. 

(b) When the timing of payments is 
expected to vary among the alternatives 
being considered, all prices and costs 
shall be adjusted to present value, and 
the results shall be applied in 
determining the bid most advantageous 
to the Government. Agencies should 
follow the guidance in OMB Circular A- 
104 regarding present value calculations. 


§ 201-39.1402-2 Exception. 

Agencies are permitted to award on 
the basis of the lowest offered purchase 
price when— 

(a) The only acquisition method to be . 
used is purchase; 

(b) The purchase price of each item 
being acquired does not exceed $25,000; 
an 

(c) The total purchase price of all the 
FIP resources to be included in the 
contract does not exceed $300,000. 


§ 201-39.1403 Solicitation. 


(a) The solicitation shall state the 
means of evaluating all acquisition 
methods included in the solicitation: 

(b) If a present-value adjustment is to 
be used, the solicitation shall state the 
methodology and discount rate that will 
be applied in the evaluation process. 


§ 201-39.1404 Award. 


The contracting officer shall not 
award a contract providing for the 
delivery of outdated FIP equipment 
unless— 

(a) The agency’s DSO determines that 
such action will be in the Government's 
best interest; or 

(b) A determination has been made in 
accordance with § 201-39.602 or § 201- 
39.1003. 


Subpart 201-39.15—Contracting By 
Negotiation 


§ 201-39.1500 Scope of subpart. 
This subpart prescribes policies and 


procedures governing contracting for FIP 
resources by negotiation. 


§ 201-39.1501 Evaluation factors. 


§ 201-39.1501-1 Policies. 

(a) In addition to the factors set forth 
in FAR 15.605, the contracting officer 
shall evaluate total cost, including the 
following factors: 





(1) All prices for FIP resources 
including the basic and all optional 
quantities and contract periods. 

(2) Other support and in-house costs 
over the system life for installing, 
operating, and disposing, where 
quantifiable and when these costs may 
differ based on offers received. 

(3) Any costs of conversion that can 
be stated in dollars, as well as other 
costs directly related to converting from 
installed to augmentation or 
replacement FIP resources. However, 
the costs associated with the following 
shall not be included: 

(i) Conversion of existing software 
and data bases that are to be redesigned 
regardless of whether or not 
augmentation or replacement FIP 
resources are acquired. 

(ii) Purging duplicate or obsolete 
software, data bases, and files. 

(iii) Development of documentation 
for existing application software. 

(iv) Improvements in management and 
operating procedures. 

(b) When the timing of payments is 
expected to vary among the alternatives 
being considered, agencies shall adjust 
all prices and costs to present value and 
apply the results in source selection. 
Agencies should follow the guidance in 
OMB Circular A-104 regarding present 
value calculations. 


§ 201-39.1501-2 Exception. 

Agencies are permitted to award on 
the basis of the lowest offered purchase 
price when— 

(a) The only acquisition method being 
solicited is purchase; 

(b} The purchase price of each item 
— acquired does not exceed $25,000; 
an 

(c) The total purchase price of all of 
the FIP resources to be included in the 
contract does not exceed $300,000. 


§ 201-39.1502 Solicitation. 


(a) The solicitation shall state the 
means of evaluating all acquisition 
methods included in the solicitation. 

(b) If a present-value adjustment is to 
be used, the solicitation shall state the 
methodology and discount rate that will 
be applied in the evaluation process. 


§ 201-39.1503 Award. 


The contracting officer shall not 
award a contract providing for the 
delivery of outdated FIP equipment 
unless— 

(a) The agency’s DSO determines that 
such action will be in the Government's 
best interest; or 

(b} A determination has been made in 
accordance with § 201-39.602 or § 201- 
39.1003. 


Subpart 201-39.16—[Reserved] 


Subpart 201-39.17—Special 
Contracting Methods 


§ 201-39.1700 Scope of subpart. 

This subpart prescribes policies and 
procedures for using options in acquiring 
FIP resources. 


§ 201-39.1701 Options. 


§ 201-39.1701-1 General. - 


The use of options may be appropriate 
in FIP resources acquisitions because— 
(a) The FIRMR requires agencies to 

determine a system life for each FIP 
resource requirement and to evaluate 
costs over the system life; 

(b} Funding is normally not available 
at the time of award for the entire 
system life; and 

(c) Soliciting and evaluating optional 
quantities and periods can be an 
effective method to achieve competition 
for the option years and to prevent the 
possibility of a contractor “buying-in.” 


§ 201-39.1701-2 Applicability. 

Except as set forth below, the policies 
and procedures of FAR subpart 17.2 
shall apply to the acquisition of FIP 
resources, notwithstanding the language 
in FAR 17.200. 


§ 201-39.1701-3 Policy. 


Notwithstanding the language in FAR 
17.202, a contract for FIP resources with 
options to extend the contract period of 
performance or to acquire additional 
quantities may be used when— 

(a) The Government has requirements 
for the acquisition of FIP resources 
extending beyond the basic contract 
period; 

(b) Funds are not available for the 
entire system life, but a reasonable 
certainty exists that they will be 
available in the future; or 

(c}) Competition for the additional 
periods or quantities is impracticable 
once the contract is awarded. 


§ 201-39.1701-4 Contracts. 


Notwithstanding the language in FAR 
17.204(e}, the total of the basic and 
option periods for contracts not subject 
to the Service Contract Aci of 1965 (41 
U.S.C. 351 et seq.}, as amended, may 
exceed 5 years (see FAR 22.10). 
However, statutes applicable to various 
classes of contracts may place 
additional restrictions on the length of 
contracts. 


§ 201-39.1701-5 Documentation. 


Any justifications and approvals or 
determinations and findings required by 
subpart 201-39.6 or FAR part 6 shall 
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specify both the basic requirement and 
all options. 


§ 201-39.1701-6 Evaluation 


Notwithstanding the language in FAR 
17.206, the contracting officer shall 
consider all options in the awar 
evaluation. 


§ 201-39.1701-7 [Reserved] 


§ 201-39.1701-8 Solicitation provision. d 
contract clauses. 


In lieu of the solicitation provisions 
and contract clauses prescriptions se* 
forth in FAR 17.208, the contracting 
officer shall insert the following in 
solicitations and contracts for FIP 
resources that contain options— 

(a) A provision substantially the same 
as the provision at § 201-39.5202-4, 
Evaluation of Options—FIP Resources, 
in the solicitation; 

(b) A clause substantially the same as 
the clause at FAR 52.217-6, Option for 
Increased Quantity, in the solicitation 
and contract; and 

(c) A clause substantially the same as 
the clause at FAR 52.217-9, Option to 
Extend the Term of the Contract, in the 
solicitation and contract. 


Subparts 201-39.18 through 201- 
39.32—[Reserved] 


Subpart 201-39.33—Protests, 
Disputes, and Appeals 


§ 201-39.3300 Scope of subpart. 

This subpart prescribes policies and 
procedures applicable to protests 
concerning FIP resource acquisitions 
filed with the GSA Board of Contract 
Appeals (GSBCA). 


§ 201-39.3301 General. 


Under Public Law 98-369, as amended 
(40 U.S.C. 759(f}), the GSBCA is 
authorized to hear and decide protests 
by interested parties involving 
acquisitions of FIP resources by Federal 
agencies subject to section 111 of the 
Federal Property and Administrative 
Services Act of 1949, as amended (40 
U.S.C. 759), including acquisitions 
subject to GSA delegations of 
procurement authority. 


§ 201-39.3302 Applicability. 
This subpart is applicable to all 
Federal agencies. 


§ 201-39.3303 Policy. 


All Federal agencies shall follow the 
GSBCA “Rules of Procedure” in 48 CFR 
chapter 61. 





Federal Register / Vol. 55, No..250 / Friday, December 28, 1990 / Rules and Regulations 53419 


§ 201-39.3304 Procedures. 


§ 201-39.3304-1 Protest notice. 


_ Within 1 working day after receiving a 
copy of thé protest, the contracting 
officer shall give oral or written notice 
of the protest to: General Services 
Administration, Acquisition Evaluation 
and Analysis Branch (KMAD), 18th and 
F Streets, NW., Washington, DC 20405, 
telephone (202) 501-4305 or FTS 241- 
4305. 


§ 201-39.3304-2 GSA participation. 

In delegating procurement authority 
for FIP resources to Federal agencies, 
GSA has the right to intervention in any 
protest case involving any Federal 
agency. 


Subparts 201-39.34 through 201- 
39.43—[Reserved] 


Subpart 201-39.44—Subcontracting 
Policies and Procedures 
§ 201-39.4400 Scope of subpart. 

This subpart prescribes policies and 
procedures applicable when 
subcontracting includes FIP resources. 
§ 201-39.4401 Policy. 

In addition to the policies and 


procedures set forth in FAR 44.202-2, the 


contracting officer responsible for 
consent shall make a written 
determination for the file that 
competition was obtained for FIP 
resources or that the absence of 
competition is properly justified. 


Subpart 201-39.45—Government 
Property 


§ 201-39.4500 Scope of subpart. 


This subpart prescribes policies and 
procedures for providing Government 
FIP resources to contractors. 


§ 201-39.4501 Dedicated FIP equipment or 
software in FIP services contracts. 


§ 201-39.4501-1 General. 


When an offeror proposes the 
dedicated use of FIP equipment or 
software in performing a FIP service, it 
means that the offeror is proposing to 
use that resource exclusively in 
providing that service. When this is the 
case, it can sometimes be more 
advantageous to the Government to 
provide the FIP equipment or software 
to the offeror as Government-furnished 
property. 

§ 201-39.4501-2 Policy. 

When a solicitation requires or allows 
an offeror to propose the dedicated use 
of FIP equipment or software in 
performing a FIP service, the contracting 


officer shall ensure that the 
solicitation— 

(a) Reserves the right for the 
Government to furnish the dedicated 
items to the offeror; 

_(b) Requires the offeror to price the 
use of the dedicated items on a specific 
line-item basis; and 

(c) Requires the offeror to specify the 
interface requirements between the 
offeror's system and the dedicated 
items. 


Subpart 201-39.46—Quality Assurance 


§ 201-39.4600 Scope of subpart. 


This subpart prescribes the use of a 
contract clause for limiting contractor 
liability for loss of or damage to 
property of the Government. 


§ 201-39.4601 Contract clause. 


The contracting officer shall insert the 
clause at § 201-39.5202-6, Warranty 
Exclusion and Limitation of Damages, in 
solicitations and contracts for FIP 
resources, unless the contracting officer 
determines that a higher degree of 
protection is in the best interest of the 
Government. 


Subparts 201-39.47 through 201- 
39.51—[Reserved] 


Subpart 201-39.52—Solicitation 
Provisions and Contract Clauses 


§ 201-39.5200 Scope of subpart. 

This subpart— 

(a) Gives instructions for using 
provisions and clauses in solicitations 
and contracts for FIP resources; and 

(b) Sets forth the solicitation 
provisions and contract clauses 
prescribed by this part 201-39. 


§ 201-39.5201 [Reserved] 


§ 201-39.5202 Texts of provisions and 
clauses. 


§ 201-39.5202-1 FIRMR Applicability. 


As prescribed in § 201-39.101-3(c), 
insert a clause substantially the same as 
the following in solicitations and 
contracts: 


FIRMR Applicability (Oct 89 FIRMR) 


This solicitation/contract requires the use 
or delivery of Federal information processing 
resources but the agency has determined that 
FIRMR part 201-39 does not apply based on 
the exception set forth in § 201-39.101-3({b) *. 


(End of clause) 


* Insert the specific sub-paragraph 
number(s) of the applicable exception. 


§ 201-39.5202-2 Availability of the 
“Federal ADP and Telecommunications 
Standards index.” 

As prescribed in § 201-39.1002—4, 
insert the following provision in the 
solicitation: 


Availability of the “Federal ADP and 
Telecommunications Standards Index” 
(Oct 89 FIRMR) 


Copies of the “Federal ADP and 
Telecommunications Standards Index” can 
be purchased from the U.S. Government 
Printing Office, Superintendent of Documents, 
Washington, DC 20402. 


(End of provision) 


§ 201-39.5202-3 Procurement authority. 


As prescribed in § 201-39.106-4, insert 
a clause substantially the same as the 
following in solicitations and contracts: 


Procurement Authority (Oct 89 FIRMR) 


This acquisition is being conducted under * 
delegation of GSA’s exclusive procurement 
authority for FIP resources. The specific GSA 
DPA case number is **. 

(End of provision) 

* Insert one of the following phrases: 

(1) “the regulatory;” 

(2) “a specific agency;” or 

(3) “a specific acquisition.” 

** Insert one of the following: 

(1) If the acquisition is being conducted 
under the regulatory delegation, insert “not 
applicable.” 

(2) If the acquisition is being conducted 
under a specific agency delegation or a 
specific acquisition delegation, insert the 
case number as provided in GSA’s letter 
delegating the specific procurement authority 
(e.g., KMA-88-9999). 


§ 201-39.5202-4 Evaluation of options— 
FIP resources. 


As prescribed in § 201-39.1701-8(a), 
insert a provision substantially the same 
as the following in the solicitation: 


Evaluation of Options—FIP Resources 
(Oct 89 FIRMR) 


(a) The Government will evaluate offers for 
award purposes by adding the total price for 
all options to the total price for the basic 
requirement. These prices will be adjusted by 
the applicable discount factors shown in * of 
the solicitation. Evaluation of options will not 
obligate the Government to exercise the 
options. Offers containing any charges for 
failure to exercise any option will be rejected. 

(b) Selection of an offer will be made on the 
basis of the most advantageous alternative to 
the Government provided that the contract 
prices reasonably represent the value of bona 
fide requirements for each fiscal year. This 
determination with respect to contract prices 
will be made after consideration of such 
factors as commercial! or catalog prices for 
short-term leases, offeror system startup 
expenses, multiyear price protection, assured 
system life availability of equipment, 
software, and vendor support. If a 





determination is made that an offer does not 
meet these criteria, that offer cannot be 
accepted for award. 


{End of provision) 


* Insert one of the following: 

(1) If a present-value adjustment is being 
used, indicate the location in the solicitation 
where any applicable discount factors and 
contemplated payment schedule are 
specified; or 

(2) If a present-value adjustment is not 
being used, insert “Not Applicable.” 


§ 201-39.5202-5 Privacy or security 
safeguards. 

As prescribed in § 201-39.1001-3, 
insert a clause substantially the same as 
the following clause in solicitations and 
contracts: 


Privacy or Security Safeguards (Oct 89 
FIRMR) 


(a) The details of any safeguards the 
contractor may design or develop under this 
contract are the property of the Government 
and shall not be published or disclosed in 
any manner without the contracting officer's 
express written consent. 

(b) The details of any safeguards that may 
be revealed to the contractor by the 
Government in the course of performance 
under this contract shall not be published or 
disclosed in any manner without the 
contracting officer's express written consent. 


Accessibility 
Acquisition method 
Acquisition planning 


Acts (See Public Law) 
Administration of the FIRMR 


(c) The Government shall be afforded full, 
free, and uninhibited access to all facilities, 
installations, technical capabilities, 
operations, documentation, records, and data 
bases for the purpose of carrying out a 
program of inspection to ensure continued 
efficacy and efficiency of safeguards against 
threats end hazards to data security, 
integrity, and confidentiality. 

(d) if new or unanticipated threats or 
hazards are discovered by either the 
Government or the contractor, or if existing 
safeguards have ceased to function, the 
discoverer shall immediately bring the 
situation to the attention of the other party. 
Mutual agreement shall then be reached on 
changes or corrections to existing safeguards 
or institution of new safeguards, with final 
determination of appropriateness being made 
by the Government. The Government's 
liability is limited to an equitable adjustment 
of cost for such changes or corrections, and 
the Government shall not be liable for claims 
of loss of business, damage to reputation, or 
damages of any other kind arising from 
discovery of new or unanticipated threats or 
hazards, or any public or private disclosure 
thereof. 


(End of clause) 
§ 201-39.5202-6 Warranty exclusion and 
limitation of damages. 


As prescribed in § 201-39.4601, insert 
the following clause in the solicitations 
and contracts. 


FIRMR Index 


Federal Register / Vol. 55, No. 250 / Friday, December 28, 1990 / Rules and Regulations 


Warranty Exclusion and Limitation of 
Damages (Oct 89 FIRMR) 


Except as expressly set forth in writing in 
this agreement and except for the implied 
warranty of merchantability, there are no 
warranties expressed or implied. 

In no event will the Contractor be liable to 
the Government for consequential damages 
as defined in the Uniform Commercial Code, 
section 2-715, in effect in the District of 
Columbia as of January 1, 1973, i.e.— 

Consequential damages resulting from the 
seller's breach include— 

(a) Any loss resulting from general or 
particular requirements and needs of which 
the seller at the time of contracting had 
reason to know and which could not 
reasonably be prevented by cover or 
otherwise; and 

(b) Injury to person or property 
proximately resulting from any breach of 
warranty. 


(End of clause) 


Subpart 201-39.53—[Reserved] 


Dated: October 18, 1990. 
Richard G. Austin, 
Administrator of General Services. 


201-3.402, 201-18.001, 201-18.002,. 201-20.103-7, Bulletin C-8, Bulletin 


C-10. 


201-39.1401, 201-39.1402-2, 201-39.1403, 201-39.1501-2, 201-39.1502, 


Bulletin C—. 


201-39.7, Bulletin C-4, Bulletin C-26. 


201-4.002, All bulletins. 


201-4.002, 201-20.003, 201-24.001, 201-39.201, 201-39.1002-1, 201- 
39.1002-4, 201-39.5202-2, Bulletin A-1, Bulletin C-3, Bulletin C-4, 
Bulletin C-5, Bulletin C-6, Bulletin C-9, Bulletin C-11, Bulletin C-17. 

201-20.303, 201-1002-1, 201-1002—4, 201-5202-2, Bulletin C-3. 

201-4.001, 201-4.002, 201-20.303, 201-21.201, 201-21.203, 201-39.201, 
Bulletin A-1, Bulletin C-11. 

201-4.001, 201-4.002, 201-21.201, 201-21.203. 

201-17.001, 201-21.202, 201-21.603, 201-22.103, Bulletin C-4, Bulletin 
C-6, Bulletin C-14, Bulletin C-22. 


Agency mission 


Agency point of contact 

Agency procurement request (See APR) 
Agency regulations 

Analysis of alternatives .... 
Applicability 


201-3.001, 201-3.201, Bulletin C-13. 

201-20.001, 201-20.2, 201-20.300, 201-20.301, 201-21.603, Bulletin C-5. 

201-1.002, 201-20.303, 201-39.101, 201-39.101-3, 201-39.1001-2, 201- 
39.1701-2, 201-39.3302, 201-39.5202~-1, Bulletin A-1, Bulletin C-5. 

201-4.001, 201-20.305-3, 201-39.106-1, Bulletin C—5, Bulletin C-7. 

201-1.003, 201-9.001, 201-20.001, 201-24.000, 201-24.001, 201-24.203-1, 
201-39.802-1, 201-39.804—1, Bulletin C-6, Bulletin C-7, Bulletin C-8, 
Bulletin C-9, Bulletin C-10, Bulletin C-11, Bulletin C-12, Bulletin C- 
15, Bulletin C-16, Bulletin C-17, Bulletin C-18, Bulletin C~19, Bulle- 
tin C-20, Bulletin C-21, Bulletin C-22, Bulletin C-23, Bulletin C-24. 

201-4.001, 201-20.203-4, 201-21.502, 201-39.1402-1, 201-39.1501-1, Bul- 
letin C-4, Bulletin C-5, Bulletin C-14. 


Assistance 
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PIII visiciicstiintdbitrstheckisceanethdin splints cttlbbbe a s 


Automatic Data Processing Equipment/Data System (See ADPE/DS). 


Benchmark (See capability and performance validation) 


Bulletins (See FIRMR Bulletins and Appendix B) 


Capability validation 
Capability and performance validation.. 
D 


Commerce Business Daily (See CBD) 
Common-use software 
Compatibility-limited 

Competition 


Contingency 
Contract life .... 
Contractor 


Correspondence 
Customer premises equipment 


Definitions 

Delegation of procurement authority (See DPA) 
Designated Senior Official (See DSO) 
Determination 


Deviation 
Directives 


Directives management 
Disability(ies) 


- 201-1.000, 201-1.003, 201-2.001, 201-3.402, 201-4.001, 201-17.001, 201- 


18.001, 201~20.303, 201-20.305, 201-20.306, 201-21.603, 201-22.102, 
201-22.201, 201-22.202, 201-22.203, 201-24.101, 201-39.101, 201- 
39.101-2, 201-39.106, 201-39.106—1, 201-39.106—-2, 201-39.601-3, 201- 
39.3301, 201-39.3304-2, 201-39.5202-3, Bulletin B-1, Bulletin B-3, 
Bulletin C-5, Bulletin C-6, Bulletin C-7, Bulletin C-11, Bulletin C-15, 
Bulletin C-21, Bulletin C-26. 


201-22.203, 201-24.101, 201-24.107, 201-39.106-3, 201-39.803-1, 201- 
39.803-3, 201-39.804, 201-39.804—3, 201-39.804—4, 201-39.1402-2, 201- 
39.1404, 201-39.1501-2, 201-39.1503, 201-39.1701-1, 201-39.1701-3, 
201-39.1701-6, 201-39.5202—4, Bulletin C-5, Bulletin C-17, Bulletin C- 
18, Bulletin C-21, Bulletin C-24, Bulletin C-25, Bulletin C-26. 


201~17.001, 201-—18.000, 201-18.001, 201-18.062, 201-20.306, 201-21.601, 
Bulletin B-2, Bulletin B-3, Bulletin C-1, Bulletin C-6, Bulletin C-7, 
Bulletin C-11, Bulletin C-15, Bulletin C-21. 


201--39.1701-1 


201-4.001, 201-20.304, Bulletin C-4. 

201-4.001, 201-20.304, Bulletin A-1, Bulletin C-4. 

201-39.501-2, 201-39.501-3, 201-39.601-2, 201-39.803-3, Bulletin C-24. 

201-1.002-2, 201-4.001, 201-39.101-3, 201-39.201, 201-39.1001-3, 201- 
39.1701-8, 201-39.4600, 201-39.4601, 201-39.5202-5, 201-39.5202-6, 
Bulletin A-1, Bulletin C-4, Bulletin C-9, Bulletin C-18. 


201-4.001, 201-24.201, Bulletin C-12. 

201-4.001, 201~20.103-4, Bulletin C-4, Bulletin C-5. 

201-17.001, 201-20.103-3, 201-20.303, 201-20.305, 201-21.501, 201- 
21.502, 201-39.101-5, 201-39.601-1, 201-39.1701-1, 201-39.1701-3, Bul- 
letin C-5, Bulletin C-7, Bulletin C-14, Bulletin C-18, Bulletin C-24, 
Bulletin C-26. 

201-4.001, 201-24.203-2, Bulletin C-19. 

201-21.603, 201.39.5202—5, Bulletin C-21. 

201-4.001, 201-20.305-1, 201-24.102, 201-24.104, Bulletin C-1, Bulletin 

_ C-5, Bulletin C-15, Bulletin C-20, Bulletin C-21. 

201-20.103-9, 201-21.502, Bulletin C-11, Bulletin C-14, Bulletin C-22. 

201-20.306, Bulletin C-4, Bulletin C-5, Bulletin C-18. 

201-1.002-1, 201-1.002-2, 201-20.305, 201-21.302, 201-21.601, 201- 
23.000, 201-23.003, 201-24.101, 201-39.101-3, 201-39.802-1, 201- 
39.803-3, 201-39.804-3, 201-39.804—4, 201-39.1001-1, 201-39.1001-2, 
201-39.1701-1, 201-39.4500, 201-39.4600, 201-39.5202-5, 201-39.5202- 
6, Bulletin A-1, Bulletin B-1, Bulletin C-1, Bulletin C-2, Bulletin C-5, 
Bulletin C-9, Bulletin C-11, Bulletin C-13, Bulletin C-18, Bulletin C- 
21, Bulletin C-22, Bulletin C-24, Bulletin C-25. 

201-4.001, 201-20.103-4, 201-20.203-4, 201-20.304, 201-21.501, 201- 
21.502, 201-39.1402-1, 201-39.1501-1, Bulletin A-1, Bulletin B-1, Bul- 
letin C-5, Bulletin C-9, Bulletin C-11, Bulletin C-14, Bulletin C-18, 
Bulletin C-26. 

201-3.402, 201-3.403, 201-4.001, 201-6.002, 201-9.103, 201-18.003, 201- 
21.604, 201-39.501-3, 201-39.804—4, 201-39.3304—1, Bulletin B-1, Bulle- 
tin B-4, Bulletin C-3, Bulletin C-9, Bulletin C-10, Bulletin C-12, 
Bulletin C-24. 

201-4.001, 201-6.002, 201-9.103, Bulletin B—4, Bulletin C—11. 

201-4.001, 201-21.203, 201-24.101-2, Bulletin C-1, Bulletin C-9, Bulletin 
C-15, Bulletin C-18, Bulletin C-21. 


201--4.001, 201-20.303, 201-21.601, 201-39.201, All bulletins. 


201-1.003, 201-3.402, 201-6.002, 201-6.003, 201-39.802-3, 201-—39.1003, 
201-39.1401, 201-39.1503, 201-39.1701-5, 201-39.4401, 201-39.5202-4, 
201-39.5202-5, Bulletin A-1, Bulletin C-1, Bulletin C-5, Bulletin C-6, 
Bulletin C-7, Bulletin C-11, Bulletin C-18, Bulletin C-21, Bulletin C- 
24. 

201-3, 201-4.001, 201-20.303, 201-39.104, 201-39.201, 201-39.804-3, Bul- 
letin C-5, Bulletin C-7. 

201-4.001, 201-6.002, 201-9.103, 201-9.202-1, 201-21.601, 201-39.106-3, 
Bulletin B-1, Bulletin B-2, Bulletin B-3, Bulletin C-20, 


201-21.603, Bulletin C-8, Bulletin C-9, Bulletin C-10. 
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Nocumentation.............. Sule deliaicnth tang son inbabedinnhissonstsageibaninstcacethoussmgunemniaenteres 201-1.003, 201-6.002, 201-9.001, 201-9.202-2, 201-20.203-4, 201-20.303, 
201-21.603, 201-24.201, 201-39.601-2, 201-39.1402-1, 201-39.1501-1, 
201-39.1701-5, 201-39.5202-5, Bulletin A-1, Bulletin B-1, Bulletin B- 
2, Bulletin B-3, Bulletin C-5, Bulletin C-8, Bulletin C-11, Bulletin C- 
12, Bulletin C-14, Bulletin C-21, Bulletin C-22, Bulietin C-26. 
silnoot pinsilinsieaadii hans cuales rigitapitipencbetgbandichcastmcssshegsioveapesticiesbecsicsonssecssiees IEG, 201-23.001, 201-29.002. 201~23.803, Bulletin ‘C-2. 
.« 201-2.000, 201-2.001, 201-2.002, 201-2.003, 201-4.001, 201-4.002, 201- 
20.305, 201-20.305-1, 201-20.305-2, 201-20.305-3, 201-22.202, 201- 
22.203, 201-24.102, 201-39.106—1, 201-39.106—4, 201-39.201, 201- 
39,5202-3, Bulletin C-5, Bulletin C-7, Bulletin C-15, Bulletin C-21, 
Bulletin C-26. 
201-2.000, 201-2.002, 201-2.003, 201-3.402, 201-3.403, 201-4.001, 201- 
4.002, 201-17.001, 201-20.305, 201-22.103, 201-23.003, 201-39.106—1, 
201-39.201, 201-39.602-2, 201-39.1003, 201-39.1404, 201-39.1503, Bul- 
letin C-2, Bulletin C-5. Bulletin C-7. Bulletin C-8 


E 


Electronic office equipment accessibility ..........ccssssssssssesseesseecssssssveeseesseess 201-3.402, Bulletin C-8. 
Electronic records . 201-7.003, 201-20.103-1, Bulletin B—1. 
201-4.001, 201-17.001, 201-21.601, 201-21.603, 201-24.106, Bulletin C-1, 

Builetin C-11, Bulletin C-13, Bulletin C-15, Bulletin C-16, Bulletin 
C-18, Bulletin C-19, Bulletin C-20, Bulletin C-22. 

Employees with disabilities 201-3.402, 201-17.001, 201-20.103-7, Bulletin C-8, Bulletin C-9, Bulletin 
C-10. 

Environment(al).............:.0 es aiacii ei ced sik iditehtpachenosicsadbcseanspeiibasdidanstcbbasions 201-20.103-6, 201-20.103-8, Bulletin A-1, Bulletin B-1, Bulletin C-1, 
Bulletin C-4, Bulletin C-7, Bulletin C-10, Bulletin C-11, Bulletin C- 
14, Bulletin C-18, Bulletin C-22, Bulletin C-23, Bulletin C-24, Bulle- 
tin C-25, Bulletin C-26. 

II sa sectnatiee SeeitiahincesitblescraccescuedldposedasasensceceshtetsbantshovieadhiawcstonsvasposWbereseeetecssobies 201-1.002-2, 201—1.003, 201-3.402, 201-4.001, 201-4.002, 201-17.001, 201- 
18.001, 201-18.002, 201-20.103-7, 201-20.203-1, -201-20.203-4, 201- 
20.303, 201-20.305-1, 201-21.201, 201-21.202, 201-21.203, 201-21.603, 
201-23.000, 201-23.001, 201-23.002, 201-23.003, 201-24.104, 201- 
24.202, 201-39.101-3, 201-39.201, 201-39.501-3, 201-39.600, 201- 
39.602, 201-39.602-1, 201-39.802-1, 201-39.803-1, 201-39.803~3, 201- 
39.1003, 201-39.1404, 201-39.1503, 2013-39.4501, 201-39.4501-1, 201- 
39.4501-2, 201-39.5202-4, Bulletin A-1, Bulletin B-1, Bulletin B-4, 
Bulletin C-1, Bulletin C-2, Bulletin C-4, Bulletin C-5, Bulletin C-6, 
Bulletin C-8, Bulletin C-9, Bulletin C-10, Bulletin C-11, Bulletin C- 
14, Bulletin C-15, Bulletin C-18, Bulletin C-19, Bulletin C-20, Bulle- 
tin C-21, Bulletin C-23, Bulletin C-24. 

I i depidipondils Metaaapaeibeasnseinmesscosisiohads 201-11.000, 201-11.001, 201-20.103-9, 201-22.000, 201-22.203, 201- 
39.8044, 201-39.1403, 201-39.1501, 201-39.1502, 201-39.1701-6, 201- 
39.1701--8, 201-39.3304—1, 201-39.5202-4, Bulletin A-1, Bulletin B-1, 
Bulletin C-1, Bulletin C-4, Bulletin C~6, Bulletin C-9, Bulletin C-11, 
Bulletin C-18, Bulletin C-19, Bulletin C-22, Bulletin C-26. 

Evaluation factors 


IIIS ssssibieicicancanionipeicnenepshechinipedbianensy apenliidbsaseiienpaschootsaimeniipapietsaanstssienitientatbaced 201-1.002-2, 201-3.001, 201-3.402, 201-9.202-1, 201-20.203-1, 201- 
20.303, 201-20.305—1, 201-21.603, 201-24.001, 201-24.101, 201-24.102, 
201-24.104, 201-24.105, 201-39.101-3, 201-39.106-1, 201-39.501-2, 
201-39.601-2, 201-39.602-2, 201-39.804-3, 201-39.1402-2, 201- 
39.1501-2, 201-39.1701-4, 201-39.5202-1, Bulletin A-1, Bulletin B-2, 
Bulletin B-3, Bulletin C-5, Bulletin C-10, Bulletin C-15, Bulletin C- 
18, Bulletin C-21. 

201-4.001, 201-21.403, 201-23.001, 201-24.202, Bulletin C-2, Bulletin C- 

aa. 

Exchange/sale .........s-szecsse icnssataditasalig scvcbissessiaabi desbscencseablestcde sania souedigkciainnte 201-23.001, 201-23.003, Bulletin C~2. 

Executive -- 201-2.000, 201-2.001, 201-3.101, 201-3.102, 201-3.402, 201-4.001, 201- 
6.001, 201-7.001, 201-9.202-2, 201~11.002, 201-18.001, 201-20.303, 201- 
20.306, 201-21.603, 201-21.604, 201-22.101, 201-22.103, 201-24.106, 
201-24.107, 201-39.102, 201-39.104—1, 201-39.201, 201-39.804-2, 201- 
39.804-3, 201-39.1001-2, Bulletin C-5, Bulletin C-6, Bulletin C-7, 

‘ Bulletin C-9, Bulletin C-18, Bulletin C-24. 

Executive Order .......c.cecocsrssssesessssossreee iiiaabeingeessfaiiialaseainapiaseisianuisenshouicsianeniipennisi 201-3.402, 201-4.001, 201-6.001, 201-21.603, 201-21.604, 201-24.106, 201- 

$9.104-1, Bulletin C-20, Bulletin C-22. 


F 


DIN crindeaiiicsdbetpciiianpadbecittineciantépiteseisatioel dainndenhelaihiincbase dais nitanniilisickedesias 201-3.100, 201-3.102, 201-4.001, 201-4.002, 201-20.103-3, 201-23.003, 
201-39.101-1, 201-39.101-5, 201-39.102, 201-39.104-2, 201--39.106-1, 
201-39.106-3, 201-39.501—1, 201-39.501-2, 201-39.501-3, 201~39.601-1, 
201-39.601-3, 201-39.602-1, 201-39.802-3, 201-39.803-1, 201-—39.1300, 
201-39.1301, 201-39.1402-1, 201-39.1501-1, 201-39.170i1-2, 201- 
39.1701-3, 201-39.1701-—4, 201-39.1701-5, 201-39.1701-6, 201-39.1701- 
8, Bulletin C-2, Bulletin C-5, Bulletin C-24, Bulletin C-26. 
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Federal Acquisition Regulation (See FAR) 

Federal agency(ies) 201-1.000, 201-1.002—1, 201-1.003, 201-2.000, 201-2.001, 201-2.002, 201- 
3.102, 201-4.001, 201--7.000, 201-7.002, 201-9.000, 201-8.001, 201-9.101, 
201-9.102, 201-9.103, 201-9.202-1, 201-9.202-2, 201-39.001, 201-— 
39.101-3, 201-39.102, 201-39.106-1, 201-39.201, 201-39.802-1, 201- 
39.802-2, 201-39.803-1, 201-39.804~1, 201-39.804-3, 201-39.33 20° 
39.3302, 201-39.3303, 201-39.3304-2, All bulletins. 


FIP equipment (See Equipment) 
FIP Equipment Excess Program (See Excess) 
FIP related supplies (See Supplies) 
FIP resources (See Equipment, Supplies, Services, Software and Sup- Bulletin A-1, Bulletin C-8, Bulletin C-14. 
port Services). 
FIP services (See Services) 
FIP software (See Software) 
FIP standards (See FIPS) 
FIP support services (See Support services) 
Federal information processing system (See FIP system) 
Federal Information Resources Management Review Program (See Review program) 
Federal secure telephone service (See FSTS) 
Federal Software Exchange Program 201-21.401, 201 24.201, Bulletin C-12. 
Federal standards 201-17.001, 201-20.303, 201-39.1002, Bulletin A-1, Bulletin B—1, Bulletin 
B-3, Bulletin B-4, Bulletin C-3, Bulletin C-4, Bulletin C-6, Bulletin 
C-10, Bulletin C-11, Bulletin C-14, Bulletin C-18, Bulletin C~19, 
Bulletin C-22, Bulletin C-23. 
Federal Supply Schedules 201--24.001,201-39.801. 
..« -201-20.303, Bulletin C-3. 
Federal telecommunications standards 201-1.002-2, 201-20.303, Bulletin A-1, Bulletin C-3. 
Federal Telecommunications System (See FTS) 
201-4.001, 201-6.002, 201-9.103, 201-20.203-4, 201-39.803-3, Bulletin A- 
-1, Bulletin B-1, Bulletin B-4, Bulletin C-5, Bulletin C-11, Bulletin C- 
12, Bulletin C-14, Bulletin C-26. 
Financial management systems software (See FMSS) 
FIP system 201-4.001, 201-18.001, 201-21.301, 201-21.303, 201-21.502, 201-39.201, 
Bulletin A-1, Bulletin C4, Bulletin C-7, Bulletin C-22. 
201-4.001, 201-4.002, 201-20.303, Bulletin B-1, Bulletin B-3, Bulletin C- 
3, Bulletin C-4. 
201-3.001, 201-7.003, 201-9.001, 201-9.103, 201-9.202-1, 201-9.292-2, 
201--18.001, 201-18.002, 201-20.103-7, 201-20.201, 201-20.203-4, 201- 
20.304, 201-21.303, 201-20.305-3, 201-21.401, 201-21.403, 201-21.501, 
201-21.601, 201-22.101, 201-22.103, 201-23.001,° 201-24.001, 201- 
24.101, 201-24.102, 201-24.104, 201-24.106, 201-24.201, 201-24.202, 
201-24.203-1, 201-24.203-2. 
201-4.001, 201-39.201, Bulletin A-1, Bulletin C-14. 
201-2.001, 201-7.002, 201-17.001, 201-18.001, 201-18.002, 201-—18.003, 
Bulletin C-6, Bulletin C-7, Bulletin C-20, Bulletin C-22. 
201-4.002, 201-20.305-1(c), 201-24.107, 201-39.804, Bulletin C-5. 
201-4.001, 201-6.002, 201-9.103, 201-9.200, 201-9.201, 201-9.202-1, 201- 
21.403, Bulietin B-2, Bulletin B-3, Bulletin B-4, Bulletin C-2, Bulletin 
C-6, Bulletin C-11, Bulletin C-15, Bulletin C-19, Bulletin C-21. 
Forms management 201-9.200, 201-9.201, 201-9.202-1, Bulletin B-3. 
Fragment ia Sil 201-20.305, 201-39.803-3, Bulletin C-5, Bulletin C-24. 
201-24.203-1, Bulletin C-19, Bulletin C-20. 
201-4.001, 201-4.002, 201-39.3304-1, Bulletin C-5, Bulletin C-10, Bulle- 
tin C-11, Bulletin C-16, Bulletin C-18, Bulletin C-20. 
201-4.001, 201-20.305~1, 201-24.000, 201-24.101, Bulletin C-1, Bulletin 
C-5, Bulletin C-10, Bulletin C-13, Bulletin C-18, Bulletin C-20. 
201-17.001, 201-20.103-3, 201-20.303, 201-39.601-1, Bulletin C-5, Bulle- 
tin C-7, Bulletin C-24. 


G 


NR ecisbiScicineotaheibuab bites ehts saceitiaicesieedalccsainadectiapsliscxicidtibaiebaieted Uitesnssintintacibaneadiats 201-20.306, Bulletin C-4, Bulletin C-26. 
201-23.000, 201-23.003, Bulletin C-2. 
GSA Board of Contract Appeals (See GSBCA) 
GSA nonmandatory schedule contract 201-24.001, 201-39.500, 201-39.501-1, 201-39.501-3, 201-39.601-2, 201- 
39.802-3, 201-39.803, Bulletin B-1, Bulletin C-9, Bulletin C-14, Bulle- 
tin C-17, Bulletin C-18, Bulletin C-21. 
201-24, Bulletin C-9. 
201-39.33, Bulletin C-18, Bulletin C-26. 


201-1.103, 201-3.001, 201-3.201, 201-4.001, 201-7.001, 201-9.001, 201- 
9.103, 201-20.303, 201-20.304, 201-21.201, 201-21.203, 201-22.101, 201- 
24.001, 201-24.105, 201-39.1002-1, Bulletin B-2, Bulletin B-3, Bulletin 
C-3, Bulletin C-4, Bulletin C-6, Bulletin C-8, Bulletin C-23. 


BEST COPY AVAILABLE 
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Implementation. ............0«« wisecedens pcnideniilbessnesdabinabiccsstndasessebiensbecotoos piibeacscevensnediiieant - 201-4.001, 201-9.103, 201-9.201, 201-9.202-1, 201-20.001, 201-20.3, 201-— 
24.107, 201-39.804—2, 201-39.804-3, Bulletin A-1, Bulletin B-1, Bulle- 
tin B-2, Bulletin B-3, Bulletin B~4, Bulletin C-1, Bulletin C-4, Bulle- 
tin C-5, Bulletin C-7, Bulletin C-11, Bulletin C-12, Bulletin C~19. 

Implementation plan ........c.c-sssssssseees 201-4.001, 201-20.302, Bulletin C-11. 

NN ins ctbciege casted osecceesnsimsbtsnabesininen see 201-1.002-2, 201-39.101-3, Bulletin A-1. 

TeX. ....cse-cvescesosessveconsesescussensenneenessecenesencceneceesenncenecevenevesseenerseseessscesensesstessessseeseereesse 201—20,.303, 201-39.1002, 201-39.5202-2, Bulletin B-1, Bulletin C-3, Bul- 
letin C-4, Bulletin C-11, Bulletin C~12. 

Information Management .........c.-sscsecsecssseeseeee 201-6.000, 201--6.001, 201-6.002, 201-22.:101, Bulletin C-6, Bulletin C-11. 

Information needs .........cscsccrssesserere qchacttcaastibessisuntabchaghetulabacsbeseebctccenetntisosvecubeeeshe 201-6.002, 201-7.001, 201-7.002, 201-17.001, 201-20.101-1, 201-20.103--1, 
Bulletin C-11. 

Information Resources Procurement and Management Review Program (See IRPMR Program) 

Information security (See INFOSEC) 

INFOSEC...........000000« tiheiatsietg inasteeedetlieciapianbbaipotinsabazeisnstigipeiaa sccllanceeequlaeiel sabiiets 201-4.001, 201-24.203-2, Bulletin C-19. 

201~11.002, 201-39.1001-1, 201-39.1001-2, 201-39.5202-5, Bulletin C-24. 

Interagency Reports Management Program 201-9.2, Bulletin B-2, Bulletin B-3. 

Interim rule .........c.ccccesesssseeeee otonnscccssessabesionss eovetes 201-3.001, 201-3.201, 201-3.203, 201-3.204. 

201-4.001, 201-20.103-1, Bulletin C-18. 
201-22. 
201-7.001, 201-18.001, 201-18.002, Bulletin C-9. 

ID ccs citiccesitniensthesiedbiiesineeciivinenseectsdigoeiiio sestsladesuiaieecvendencceticapeaislaahorns 201-2.001, 201-4.001, 201-21.2, 201-21.501, Bulletin B-2, Bulletin B-3, 
Bulletin C-8, Bulletin C-11, Bulletin C-12, Bulletin C-14, Bulletin C- 
a7. 

L 


Law (See Public Law) 
I oii ccscesestpisinnesicinnoeeh ahd halada tei oaldescedalpepnansneeetobaoncodilionts 201-21.603. 
201-21.202, 201-39.5202-4, Bulletin C~1, Bulletin C-2, Bulletin C-15, 
Bulletin C-21. . 
201-3.3U2, 201-4.001, 201—22.202, 201-39.201, Bulletin C—4, Bulletin C-8, 
Bulletin C-13, Bulletin C-14, Bulletin C-23, Bulletin C-24. 
Line identification equipment 201-21.603. 
Listening-in 201-21.601, 201-21.603. 
Local service 201-4.001, 201-24.101, Bulletin C-10, Bulletin C-13, Bulletin C-15, 
Bulletin C-18, Bulletin C-21. 
Long distance 201-4.001, 201-21.601, 201-21.602, 201-24.101, Bulletin C-1, Bulletin C- 
13, Bulletin C-15, Bulletin C-18, Bulletin C-20. 
Lowest overall cost 201-4.001, 201-39.201, 201-39.803-2, 201-39.803-3. 


201--4.001, 201-6.002, 201-9.103, Bulletin A-1, Bulletin B-4, Bulletin C- 
5, Bulletin C-7, Bulletin C-10, Bulletin C-11, Bulletin C-18. 
201-1.000, 201-1.002-1, 201-1.003, 201-3.200, 201-3.203, 201-4.001, 201- 
6.001, 201-9.000, 201-9.001, 201-11.000, 201-11.002, 201-11.003, 201- 
24.104, 201-24.203-2, 201-39.201, 201-39.802-1, Bulletin A-1, Bulletin 
B-1, Bulletin C-1, Bulletin C-6, Bulletin C-8, Bulletin C-9, Bulletin 
C-11, Bulletin C-12, Bulletin C-15, Bulletin C-19, Bulletin C-21, 
Bulletin C-23, Bulletin C-24. 
Making significant use.... 201-1.002-1, 201-4.001, 201-39.101-3, 201-39.201, Bulletin A-1. 
Mandatory 201-4.001, 201-20.203, 201-20.203—1, 201-20.303, 201-20.304, 201-21.301, 
201-24.101, 201-24.102, 201-24.103, 201-24.105, 201-24.107, 201- 
39.800, 201--39.802-1, 201-39.802-2, 201-39.802-3, 201-39.804, 201- 
39.8041, Bulletin B-2, Bulletin B-3, Bulletin B-4, Bulletin C-1, 
Bulletin C-4, Bulletin C-5, Bulletin C-9, Bulletin C-15, Bulletin C-18, 
Bulletin C-19, Bulletin C-21, Bulletin C-24. 
Mandatory-for-consideration 201-20.203-1, 201-24.000, 201-24.001, 201-24.2. 
Mandatory-for-use 201-20.203-1, 201-24.000, 201-24.001, 201-24.1, Bulletin B-4, Bulletin C- 
15. 
Maximum order limitation (See MOL) 
Mission needs 201-4.001, 201-7.003, 201-18.001, 201-18.002, 201-20.103-1, 201-20.103- 
2, 201-20.103-3, 201-20.103-4, 201-39.602-1, Bulletin C-14. 
201-39.803-3, Bulletin C-24. 
201-4.001, 201-17.001, 201-—20.001, 201-20.201, 201-20.202, 201-20.203-1, 
201-20.300, 201-20.301, 201-22.302, 201-23.002, 201-24.001, 201- 
24.201, .201-24.202, 201-39.14, 201-39.15, 201-39:17, 201-39.201, 201- 
39.802-2, 201-39.804—4, 201-39.5202-4, Bulletin C-1, Bulletin C-2, 
Bulletin C-9, Bulletin C-11, Bulletin C-21. 
Multiyear contracting authority 201-20.306, Bulletin C-5. 


National Security and Emergency Preparedness (See NSEP) 
Necessary in the interest of the government 201-21.601, Bulletin C-13. 
Negotiation sveseeceneenerneaceaneaneanenennenennennentee Silesdbisieeti cae tg 201-39.15, Bulletin C-9, Bulletin C-11, Bulletin C-26. 
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Network.......cccccsssseceeses datacoacsetitaasesifeudsa shi stccaelenioanduestatoiopccesdloieaeania ieee «ee 201-4.001, 201-21.601, 201-21.603, 201-24.101, 201-24.106, Bulletin A-1, 
Bulletin. B-1, Bulletin C-4, Bulletin C-5, Bulletin C-10, Bulletin C-11, 
Bulletin C-13, Bulletin C-18, Bulletin C-19, Bulletin C-20, 

PUQUIINGENR OEY a osceseitpssactessFicrcssceedcorsscsciensdginsegpstechadasntsdgapenied lacthscapeennidecsaieventeieatt 201-4.001, 261-20.203-1, 201-39.5, 201-39.6, 201-39.8, Bulletin C-9, Bul- 
letin C-21, Bulletin C-24. 

Nonmandatory schedule contract (See GSA Nonmandatory schedule contract) 

NSEDP........... ehiteveseuaccvecdiaticeuicketpedasiabitriiteeesees eascideenstacees eich Mepaiclesaincevecdecvestiabehinedcs 201-4.001, 201-18.002, 201-24.106, Bulletin C-15, Bulletin C-18, Bulletin 
C-20, Bulletin C-22. 


oO 


OIG eriiicsisasseireneaceie aeaceescbonncaaes ilbipossiaaiasabaedaacentiae obese teodeaavaactssesdeephs tascratcouteticabitias . 201-23.002, 201-23.003, 201-24.202, Bulletin C-2. 

CRON R NG Ba ssa cesacsevesessccsicsnncssdicdihacostomnsabichicacteahcis spvacstbouu sedcsabelelssabs pulccisins 201-4.001, 201-20.203-5, 201-22.3, Bulletin B—4. 

Office of Management and Budget (See OMB) 

Office of Technical Assistance........,...... sdb ibeececeacniagpurs Cuiaaponbitieeshasiaictoli paieeies 201~7.001, 201-18.001, 201-20.001, 201-24.201, Bulletin C-4, Bulletin C- 
9, Bulletin C-12. 

Official business calls..............+ escehdpccibeceseseabigasiin aauuaselisishanein’ piegaarencatiaelinade 201-21.601, Bulletin C-10, Bulletin C-13 

5 ea deneneseacath esussdoeseoncsonessusonecssessssesesscsseossssssessesecossssessscssesssesssesesescensessseessees 2O01—2,001, 201-4.002, 201-6.001, 201-7.001, 201-9.103,. 201-9:201, 201- 

9.202-1, 201-9.202-2, 201-11.002, 201-18.001, 201-18.002, 201-20.203— 
2, 201-20.306, 201-21.301, 201-21.303, 201-21.401, 201-21.601, 201- 
22.101, 201-24.107, 201-39.804, 201-39.1001-1, 201-39.1402-1, 201- 
39.1501-1, Bulletin B-1, Bulletin B-2, Bulletin B-3, Bulletin B-4, 
Bulletin C-5, Bulletin C-6, Bulletin C-11, Bulletin C-13, Bulletin C- 
18, Bulletin C-20, Bulletin C-22. 

OPA ck onscskdshedivchstin segysdsshssonescevbeceheieccessicinectindpeosabscbiia dinaicameieabaan cidaberiieetie 201-4.001, 201-9.001, 201-17.001, 201-20.303, 201-21, 201-39.5202-5, 
Bulletin A-1, Bulletin B-4, Bulletin C-4, Bulletin C-9, Bulletin C-11, 
Bulletin C-14, Bulletin C-15, Bulletin C-16, Bulletin C-19, Bulletin 
C-20, Bulletin C-21, Bulletin C-22. 

Optional form. 201-4.001, 201-6.002, 201-9.200, 201-9.201, 201-9.202-1, Bulletin B-3, 
Bulletin B-4. 

Options 201-20.203-4, 201-23.003, 201-24.101, 201-39.1401, 201-39.17, 201- 
39.5202.4, Bulletin C-4, Bulletin C-8, Bulletin C-18, Bulletin C-24, 
Bulletin C-26. 

Original acquisition cost (See OAC) 

Other than full and open competition 201-20.103-3, Bulletin C-5. 

Outdated 201-4.001, 201-17.001, 201-20.203-5, 201-21.202, 201-22.3, 201~23.002, 
201-23.003, 201-24.202, 201-39.201, 201-39.600, 201-39.602-1, 2(C1- 
39.1003, 201-39.1404, 201-39.1503, Bulletin C-2. 

Overprint({ing) 201-4.001, 201-9.202-1, Bulletin B-3, Bulletin B~4 


Paperwork Reduction Aét (See PRA) 

Performance validation ..........scicecssceresossersseevessesovssosessossessense Nesepvaisecotibaiideveskab 201-4.001, 201-20.304, Bulletin A-1, Bulletin C-4. 

Personal long distance calls. f 

PII cestestasnicts esanetoritssick bcathisostnntncee eect oh acted aiclblnainaeee 201-7, 201-18, 201-20.302, 201-21.501, 201-22.202, Bulletin A-1, Bulletin 
C-4, Bulletin C-6, Bulletin C-8, Bulletin C-9, Bulletin C-10, Bulletin 
C-i1, Bulletin C-14, Bulletin C-17, Bulletin C-18, Bulletin C-19, 
Bulletin C-20, Bulletin C-23, Bulletin C-24, Bulletin C-26. 

201-502, Bulletin B—1, Bulletin C-4, Bulletin C-14. 
201-24.104, 201-39.802, Bulletin C-10, Bulletin C-21. 

PRA, ..cccseceeee. hsebalovetbansamaiisinaan “in we 201-2.000, 201-2.001, 201-2.002, 201-4.002, Bulletin B-3, Bulletin C-6. 

Predominant considerations. sees 201-5, 201-17. 

Present value ; 201-4.001, 201-20.203-2, 201-39.201, 201-39.1401, 201-39.1402-1, 201- 
39.1501-1, Bulletin C-18, Bulletin C-25. 

PREV QOY oseccsoxsosascnsotese piaoncies psdthubaesdeseaupctincindsednaatdebibasiebi asiaichaabeaepitasiensrsitisajeddaiveies 201-2.001, 201-4.001, 201-7.003, 201—18.001, 201-20.103-6, 201-21.3, 201- 
21.601, 201-21.603, 201-39.1001, 201-39.5202-5, Bulletin B-1, Bulletin 
B-3, Bulletin B-4, Bulletin C-6, Bulletin C-13, Bulletin C-22. 

Procurement authority ........ssscsssccecsersssesessecsecssers pbeceadsetassliiin chapecdibeekecsamstublabicte 201-2.000, 201-2.001, 201-3.402, 201-4.002, 201-17.001, 201-18.001, 201- 
20.305, 201-20.306, 201-21.603, 201-22.201, 201-22.202, 201-22.203, 
201-24.101, 201-39.106-1, 201-39.106-2, 201-39.106-4, 201-39.201, 
201-39.3301, 201-39.3304-2, 201--39.5202-3, Bulletin C-5, Bulletin C-7, 
Bulletin C-15, Bulletin C-21, Bulletin C-26. 

PUG isecessessctsessctiens ssigiriatinetbaacRaedakibeesatieoateassceeteds tort anti sihen Ne a 201-39.33, Bulletin C-5, Bulletin C-26. 

Provisions ....... wi theseledesiiiticieliiclrsamasstobicabiaiet iaictedeaambintegsiiatebsecieestitssine secre 201-4.001, 201-1.002-2, 201-39.101-3, 201-39.106-4,. 201-39.201, 201- 
39.1002-4, 201-39.1701-8, 201-39.5202—-1, 201-39.5202-2, '201-39.5202— 
3, 201-39.5202-4, Bulletin A-1, Bulletin B-1, Bulletin C-5, Bulletin C- 
7, Bulletin C-9, Bulletin C-10, Bulletin C-14, Bulletin C-15, Bulletin 
C-18, Bulletin C-20, Bulletin C-23, Bulletin C-24. 

IIe GI i Soesncsecaitehsesslbesesssenstanis dscacepleadeaspiosotonia Savbacenetlésadpaeriebeanelaisteaaigla Danddneed w+ 201-1.003, 201-4.001, 201-4.002, 201-6.001, 201-—18.001, 201-20.303, 201- 
39.201, 201-39.3301, Bulletin C-8. 

Public ‘sabaly... Stalin saon eI ins deanisitbesaldecotpspeatine kebicoeassdbscbectastdtostl sipcceatsleokibvatcianesialeceagits 201-21.603. 
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PS an es Rdilieinsesnichaentaseistleeshalsicietnaiogee> 201-1.003, 201-20.203-3, 201-20.203-4, 201-21.201, 201-24.104, 201- 
39.802, 201-39.803-1, 201-39.1000, 201-39.1300, 201-39.1402-2, 201- 
39.1501-2, Bulletin B-4, Bulletin C-3, Bulletin C-10, Bulletin C-14, 
Bulletin C-15, Bulletin C-18, Bulletin C-19, Bulletin C-21, Bulletiv 
C-23, Bulletin C-24. 

Purchase of telephones and services (SEE POTS) 


201-1.002-2, 201-4.001, 201~—39.101-3, 201-39.201, Bulletin A-1. 
. 201-1.002-2, 201-4.001, 201-39.101-3, 201-39.201, Bulletin A-1. 

IN NNNI csc Msesnsdpcnnckas casaigspsngnnobstniasemadsteshstusocusensitecassnssonscnoestony daecoosteones 201-4.001, 201-23.002, 201-23.003. 

Records 201-1.000, 201-1.002-1, 201-1.003, 201-2.001, 201-4.001, 201-4.002, 201-— 
6.001, 201-6.002, 201-7.001, 201-7.002, 201-7.003, 201-9, 201-11, 201- 
18.002, 201-20.103—1, 201-20.103-10, 201-21.303, 201-39.1001-2, 201- 
99.1001-3, 201-39.5202-5, Bulletin A-1, Bulletin B-1, Bulletin B-3, 
Builetin B-4, Bulletin C—1, Bulletin C-6, Bulletin C-13, Bulletin C-14, 
Bulletin C-18, Bulletin C-19, Bulletin C-22. 

ei ai i anc cccaeb evnsemnesonpsveibabesenonts 261-4.001, 201-9, 201-11.002, 201-11.003, Bulletin A-1. 

i 201-1.003, 201-4.001, 201-6.002, 201-7.002, 201-7.003, 201-9.001, 201- 

20.103-1, Bulletin B-1. 

aI namnn SRNR: TONE SN ocak scnoensacesscnssicapsesnsotensséonsnscnssusee 201-9, Bulletin A-1. 

Records management 201-1.003, 201-2.001, 201-6.001, 201-6.002, 201-9.001, 201-9.100, 201-— 
9.101, 201-9.103, 201-11.001, 201-11.002, 201-11.003, 201-18.002, 201- 
20.103-10, 201-21.603, Bulletin B—1, Bulletin C-6. 

Relationship to the Federal Acquisition Regulation (FAR) 201-3.102, 201-39.102. 

Reporting requirements (See Submissions to GSA) 

Reports produced by GSA -.vesces:ssssssesee CEs at Ni AS TES 201-3.001, 201-3.201, 201-22.101. 

Reports ManageMEntt......--.-.-s-ssersseesersrsrerurrnsssssnsssssecssseesssssesssrensssvssesrssseseessesssenee 201-9.2, Bulletin B-2, Bulletin B-3. 

I IO scons scssocashspssesebcccancoscnnogesnssssconsesssssihsrennsginse sssvseveees 201-7.002, 201-20.001, 201-20.1, 201-20.201, 201-20.202, Bulletin C-5, 
Bulletin C-11. 

Sa a ine ccner ae severereerevee 201—4.001, 201-39.201, 201-39.5202-1, Bulletin A-1, Bulletin C-18. 

xed alehuaneittacedscsnctassepheitintciatictcinineiadedestaucssccaessducaeatrcine sonstecansbqenmbeni@eees 201-4.001, 201-17.001, 201-20.103-2, 201-20.203-1, 201-24.202, Bulletin 
B-1, Bulletin C-2. 

Review program se 201-11.001, 201-11.002, 201-11.003, 201-18.001, 201-22.1, Bulletin C-6, 
Bulletin C-7, Bulletin C-8. 

ROVICWS............c.cssocssessvsnsassssecessececeseesesessnoneasensevenscecsecsneneesovsssevsceseesecsssereconseresereceess 201—-9.103, 201-11.002, 201-11.003, 201-18.001, 201-22.103, 201-22.202, 
Bulletin B-1, Bulletin C-5, Bulletin C-6, Bulletin C-7, Bulletin C-11, 
Bulletin C-18, Bulletin C-26. 


Schedules (See GSA nonmandatory schedule contract) 

Schedule contracts (See GSA nonmandatory schedule contract) 

Sealed bidding....... 

I ahha ceciieh shes DR leas aise ac tees saiclieadiecitidihssaaih ens cebtipimanivemlcaeaail 201-1.002-2, 201-2.001, 201-4.001, 201-7.001, 201-7.003, 201-9.202-2, 
201-17.001, 201-18.001, 201-20.103-1, 201-20.103-6, 201-20.303, 201- 
21.3, 201-21.603, 201-24.106, 201-24.203-2, 201-39.101-3, 201-39.1001, 
201-39.5202-5, Bulletin A-1, Bulletin B-1, Bulletin B-4, Bulletin C-1, 
Bulletin C-6, Bulletin C-9, Bulletin C-11, Bulletin C-14, Bulletin C- 
15, Bulletin C-18, Bulletin C-19, Bulletin C-20, Bulletin C-22, Bulle- 
tin C-24. 

Senior IRM official................... sisi : s sees 201-—2.000, 201-2.001, 201—2.002, 201-4.001, 201-39.201. 

Sensitive 201-4.001, 201-9.202-2, 201-18.001, 201-20.103-6, 201-21.301, 201- 
21.303, 201-24.203-1, 201-24.203-2, Bulletin B-1, Bulletin C4, Bulle- 
tin C-19, Bulletin C-22. 

PON OB ecsciccrctscstciseniess pulildeiiptildabtededetinshensiedbipscnteaneie sonttinsittalleptakonenabopsaielaaailaaiagioncss 201-1.002-1, 201-3.102, 201-4.001, 201-7.001, 201-17.001, 201-18.001, 
201-20.103-3, 201-20.103-9, 201-20.303, 201-20.305-1, 201-21.301, 
201-21.401, 201-21.601, 201-21.603, 201-21.604, 201-24.000, 201- 
24.001, 201-24.101, 201-24.102, 201-24.104, 201-24.105, 201-24.106, 
201-24.107, 201-24.203, 201-39.101-3, 201-39.102, 201-39.201, 201-— 
39.802, 201-39.803-1, 201-39.804-2, 201-39.804-3, 201-39.1001-2, 201- 
39.1001-3, 201-39.1701-4, 201-39.4501, Bulletin A-1, Bulletin B-4, 
Bulletin C-1, Bulletin C-4, Bulletin C-5, Bulletin C-6, Bulletin C-8, 
Bulletin C-9, Bulletin C-10, Bulletin C—11, Bulletin C-13, Bulletin C- 
14, Bulletin C-15, Bulletin C-16, Bulletin C-17, Bulletin C-18, Buile- 
tin C-19, Bulletin C-20, Bulletin C-21, Bulletin C-22, Bulletin C-24. 

ee eoee PS SSTL OSES SHES PUL TTET ESS SES FOOSE LOSES ED ER ESTEE ESSE SSSESESHPSSESE EES OE ESES ESSE SOSOSESS ESO SES 201-20.305, Bulletin A-1. 
201--2.001, 201-17.001, 201-20.201, 201-21.4, 201-21.502, 201-24.201, Bul- 
letin C-1, Bulletin C-6, Bulletin C-11, Bulletin C-12, Bulletin C-14, 
Bulletin C-17. 
tecnteedbiios cba lsddaailighntbcsbetinedstrbesdssbbceioes .- 201-1.002-1, 201-4.001, 201-39.101—3, 201-39.201, Bulletin A-1. 
esesssevee 201-39.803—1, 201-39.13. 
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DEPARTMENT OF LABOR 

Mine Safety and Health Administration 
30 CFR Part 44 

RIN 1219-AA45 


Rules of Practice for Petitions for 
Modification of Mandatory Safety 
Standards 


AGENCY: Mine Safety and Health 
Administration, Labor. 
ACTION: Final rule. 


sSUummManrY: This final rule revises the 
Mine Safety and Health 
Administration's (MSHA) rules of 
practice for petitions for modification of 
mandatory safety standards. The final 
rule adds time frames for consideration 
of petitions. The final rule also includes 
a revision of the Agency's existing 
procedures for evaluating applications 
for interim relief, conforming them to a 
1987 decision of the United States Court 
of Appeals. 

EFFECTIVE DATE: The final rule is 
effective February 1, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Patricia W. Silvey, Director, Office of 
Standards, Regulations, and Variances, 
MSHA, room 631, 4015 Wilson 
Boulevard, Arlington, Virginia 22203; 
phone (703) 235-1910. 


SUPPLEMENTARY INFORMATION: 


I. Background 

On May 5, 1989, MSHA published a 
proposed rule to revise its existing rules 
of practice for petitions for modification 
in 30 CFR part 44 (54 FR 19492). Under 
section 101(c) of the Federal Mine Safety 
and Health Act of 1977 (Mine Act) and 
part 44, the Secretary of Labor is 
authorized to grant petitions for 
modification of mandatory safety 
standards. Such petitions, however, may 
not be granted except after notice, an 
opportunity for a hearing, and upon a 
finding that an alternative method of 
achieving the result of the standard 
exists which will at all times guarantee 
to the miners at the mine at least the 
same measure of protection as the 
standard. Petitions may also be granted 
upon a finding that application of the 
standard to the mine will result in a 
diminution of safety to the miners at the 
mine. 

MSHA decided to revise its rules of 
practice for petitions for modification 
following a 1987 decision of the United 
States Court of Appeals. International 
Union, United Mine Workers of 
America (UMWA) v. Mine Safety and 
Health Administration (MSHA), 823 
F.2d 608 (D.C. Cir. 1987). In that case, the 
Court invalidated as violating section 


101(c) the existing procedures in part 44 
for granting interim relief. A subsequent 
decision by the Deputy Assistant 
Secretary on August 14, 1987, which 
interpreted the UMWA v. MSHA 
opinion of the Court of Appeals, 
included a commitment to revise the 
Agency’s interim relief regulations. 

On June 14, 1988, the Agency also 
received a petition for rulemaking from 
the National Coal Association (NCA). 
The NCA petition asked MSHA to 
establish a framework for expedited 
consideration of petitions for 
modification. In developing the 
proposed rule, MSHA decided to 
incorporate time schedules for the 
various stages of the review of petitions 
in lieu of the expedited consideration 
procedures outlined in the NCA petition. 

Following publication of the proposed 
rule, MSHA held public hearings on 
November 1, 1989, in Pittsburgh, 
Pennsylvania, and on November 8, 1989, 
in Denver Colorado. A transcript of each 
proceeding was made available for 
public inspection. Following the 
hearings MSHA allowed commenters to 
submit supplementary statements and 
data until the record closed on 
December 22, 1989. 


A. General Discussion 


The final rule reflects a balance 
between the concerns raised in written 
comments and testimony regarding the 
length of time necessary for final 
disposition of some petition for 
modification cases and the need for the 
Agency to carefully evaluate the health 
and safety issues raised by all petitions 
for modification. New provisions include 
revised procedures for granting 
temporary relief prior to a proposed 
decision and order (PDO) of the 
Administrator for Coal Mine Safety and 
Health of the Administrator for Metal 
Nonmetal Mine Safety and Health, as 
appropriate; a procedure for partial 
appeals of the Administrator's PDO; and 
a mechanism for amending granted 
modifications. Unlike the proposal, the 
final rule also retains final authority 
with the Assistant Secretary for 
deciding petitions for modification cases 
and provides a 120 day time frame 
within which the Assistant Secretary 
must issue a decision. 

Some commenters requested adoption 
of strict time frames for each stage of 
the petition for modification process. 
These commenters expressed frustration 
with the length of time necessary to 
resolve some contested petition for 
modification cases, as well as the time 
usually taken by the Administrator to 
investigate petitions and to issue PDOs. 
They suggested time frames which 
included 30 days for investigation of the 


petition, a hearing and decision by an 
administrative law judge within 140 
days of the filing of the petition, or 75 
days from the date of assignment to the 
administrative law judge, whichever 
date is earlier, and 10 days from the 
receipt of the trial record for the 
Assistant Secretary to decide an appeal. 
The final rule does not adopt the 
approach recommended by these 
commenters. 

MSHA agrees that improvements can 
be made in the time needed to reach 
final decisions in many petition for 
modification cases. MSHA's current 
revision of part 44 was undertaken, in 
part, to achieve such improvements. 
However, MSHA considers the time 
periods outlined above as unworkable 
in most instances, and agrees with other 
commenters who stated that the health 
and safety issues involved in petition for 
modification cases must be weighed 
carefully and not undertaken with undue 
haste. 

Currently, most PDOs are issued 
within approximately 6 months of filing. 
Although MSHA agrees that 
improvements can be made in this time 
period and will continue its attempts to 
issue PDOs as quickly as possible, the 
Agency does not believe that 6 months 
is excessive given the number of 
petitions considered by MSHA annually, 
and given that a petition involves a 
mine-specific modification of a 
mandatory safety standard. Also, the 
Agency believes that the times specified 
in the final rule, described below, will 
greatly facilitate the early resolution of 
most contested petition cases. 

Under the final rule, the appropriate 
Administrator will be required to issue a 
proposed decision and order as soon as 
practicable after an investigtaion of a 
petition for modification is made. If a 
hearing is requested on the PDO, the 
case file is required to be referred within 
5 days to the Chief Administrative Law 
Judge for the Department of Labor. A 
new provision will require the Chief 
Judge to designate an administrative law 
judge to preside over the hearing within 
5 days after receipt of the case file. 
Forty-five days will then be afforded for 
discovery, after which a hearing must be 
scheduled by the judge as soon as is 
practicable. Following the hearing, 
parties will have 30 days to submit 
proposed findings and briefs to the 
judge. Within 60 days after briefs are 
filed, the judge will be required to 
render a decision. 

As stated above, the final rule retains 
the existing procedure requiring 
objections to the judge’s decision to be 
filed with the Assistant Secretary. 
Within 120 days of the time permitted in 
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existing -§ 44.33 for -filing-nesponding 
statements, the Assistant Seoretary is 
required to-issue 8 final decision. 
Section4by-Section Di i 
Section 44.6 Service 

The findl nile ‘modifies paragraph ff) 
‘of the existing rule ‘to allow'5 days ‘to'be 
added to-prescribed ‘time periods when 
parties perform-service ‘by-mail. The 
existing rule, which is otherwise 
retained ‘in its-current ‘form, ‘allows '3 
days'to be-added. This aspect-of the 
final rule-conforms part 44 ‘to ‘similar 
provisions in other federal practice miles 
of procedure, such:as ‘the procedural 
rules:of ‘the Federal Mine Safety and 
‘Health Review ‘Commission. 

In the proposal, MSHA ‘requested 
comments regarding whether ‘filing-and 
service of:documenits shouldbe 
permitted under the ‘final rule to'be 
made electronically or by other means 
consistent:with current technology. 
While one:commenter supported ‘the 
concept of electronic filing and service, 
another commenter indicated that ‘the 
final rule should continue to:require 
service on other parties ‘to’be made by 
mail. According to ‘the ‘commenter, ‘the 
lack-of routine procedures for stamping 
im and sorting electronically-received 
‘documents could lead ‘to :confusion-and 
delay. The commenter‘had no dbjection 
tothe Labor Department ‘accepting 
‘decuments'by ‘electronic'means. 

After consideration-of these 
comments, ‘the Agency has decided to 
revise paragraph {b)/of this section‘to 
allow documents ‘io be served by 
telecopiers or other electronic:means. 
MSHA believes ‘that, -at this ‘time, ‘the 
use of electronic:communication devices 
suchas telecopiers is:sufficiently 
widespread.and accepted so ‘that service 
by these.devices:can ‘facilitate the 
petition for:modification process. ‘In 
order to.avoid any of the confusion and 
delay identified by‘the.commenter, ‘the 
final rule also revises paragraph |fe) ‘to 
specify that service:by electronic means 
is complstexupon receipt. Additionally, 
ithe final rule does:not revise ‘that 
portion :of:existing ‘§ 44:10 which 
addresses.service of:petitions. Thus, 
under theexisting rule, ‘filed petitions 
must:confinue to‘be:served:on other 
parties personally or by certified:mail. 


Section 44.7 Filing 


The final rule-defines filing for 
purposes.of, part-44. Under the final rule, 
a petition, request for:hearing, notice of 
‘appeal, or-other-dacumentt will be 
considered to.be filed when received. 
Alternatively, the final-rule will-enable 
filing to be-accomplished iby mailing, 
provided that neutral evidence:of the 


mailing és available in the form:ofa 
Under:the existing tule, filing is not 
defined, and:MSHA has generally 
considered filing to ecour-when-a 
document:is received. The final tule, 


‘which modifies this approach, és 


consistent with the-definitien of filing in 
the current rules of practice and 


-procedure-of the Federal:Mine Safety 
.and Health Review Gommission.:See 29 


CFR.2700.6(d). 

The final rule also includessa 
provision like the new:paragraphs in 
§ 44.6, discussed above, which:permit 
documents to be served.electranically. 
Thus, under the final rule, «a petition, 
request for hearing, notice of appeal, or 
other document may be filed by 
telecopier.or-other.electronic means. 


Seotion 44.8 -Ex Parte‘Communication 


The final rule revises the existing 
provision to prdhibit ex parte 
communication regarding ‘the merits of 
any pending petition for modification 
case between the Assistant‘Secretary, 
as well as any employee or agent of the 
Assistant‘Secretary, and any of the 
parties, ‘intervenors, representatives, or 
other interested -parties. The final rule 
retains that portion of the existing rule 
which addresses ex parte:contacts while 
the petition proceeding ‘is pending before 
the presiding administrative law judge. 

‘MSHA believes that adding’ reference 


‘to the Assistant’Secretary in § 44:8 
‘conforms part 44 ‘to'the Administrative 


Procedure Act (APA). TheAgency has 
always ‘interpreted fhe APA ‘to prohibit 
ex parte contacts with ‘the Assistant 
Secretary regarding the merits-of 
petitions, especially with the MSHA 
staff who:participated in the 


‘investigation.of the petition. 


A‘commentter stated that § 44.8 should 
be revised to prohibit:ex parte contacts 


‘atiall stages:of the review.of petitions, 


including the Administrator-level. The 
final:rdle does not include ‘this 
‘suggestion. MSHA does not believe that 
a rule prohibiting ex parte-contacts with 
the Administrater before a PDO vis 
issusdiis mecessary,:and may restrict‘the 
Administrator's :ability to fully 
investigate petitions. Before:a PDO iis 
issued, no adjudicatory process has 
begun. After adjudication is imitiated ‘by 
the filing:of:a:contest:of the PDO, ithe 
Administrator participates -as:a party, 
and ‘thus-is subject to the ex parte 
contact provisions:of part 44-and ‘the 
APA. Also, MSHA expects ‘that, 
consistent with current practice, the 
Administrators-will continue to requive 
other parties to:be notified and:be 
afforded the opportunity to participate if 
meetings:or other forms of contact are 
requested ‘before a PDG:is issued. 
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Section 44.10 iling:of Petition;-Service 


‘The final mule retains -existing-§ 44.10, 
except that it specifies that petitions 
must be filed with fhe Agency's Director 
of the Office.of Standards, Regulations 
and Variances (OSRV). Under.current 
practice, petitions.are required to:be 
filed with the.Assistant Secretary, who 
refers the petitions to the Director of 
OSRV. The Director then assigns 
petitions ‘to the appropriate 
Administrator for investigation and 
decision. 

Section 44.12 Procedure for Public 
Notice of Petition Received 


The final.rule modifies paragraphs ‘{a) 
and (b).ofexisting § 44:12. Paragraph (c) 
is retained iin its:current form. 

Several commenters recommended 
that the final nile-should designate a 
specific peried after a petition is filed 

“within -which‘the Agency must give 
notice of the petition to-each known 
representative of miners or the mine 
operator, as appropriate, and publish 
notice’of ‘the petition in:the 

Register. tn light of these comments, the 
final-rule-specifies ‘15 days after ‘filing 
for these tasks'to ‘be completed by 
MSHA. 

Consistent with current practice, the 
Agency believes that the 15-day -fime 
frame will be met unless additional 
information is needed from the 
petitioner. For-example, in some cases 
petitions are filed which laok.some of 
the information required in existing 
§ 44.11. In these situations itis MSHA’s 
practice to.delay preceeding with the 
petition until .the missing information is 
provided by the petitioner. Under the 
final rule, MSHA.-anticipates that this 
practice will.continue, and:thus will 
begin: counting the 15-day period from 
the time.all of the.required information 
is provided :by the petitioner. 

Paragraph’(b) of the ‘final rule removes 
the requirement that the Federal 
Register notice ofa filed petition include 
a summary of the facts :claimed:by the 
petitioner to support:the requested 
modification. As stated in the proposal, 
all parties to. a petition:must receive 
notice .of the petition and it must be 
availabletto them. Thus, ia Federal 
Register notice serves primarily ‘to 
inform non-parties:of the petition. As 
such, ithe Agency ‘believes that inciuding 
a‘summary of the facts claimed hv the 
petitioner to support the petition has 
Jittle practical utility and can.add ‘time 
to :the-preparation of the'Federal 

Register notive, especially in-cases 
where the petition :involves:complex 
issues. A.concise description ofthe 
requested ‘modification im the :Federal 





Register will serve as adequate notice. 
The final rule includes this requirement, 
and also retains the existing 
requirements that the notice include a 
statement that the petition has been 
filed, the name of the petitioner and the 
mine or mines to which the petition 
relates, and the mandatory safety 
standard for which modification is 
sought. 

Section 44.13 Proposed Decision 


The final rule retains existing § 44.13 
irr its current form, except that any party 
may request that the Administrator's 
investigation of the petition be 
expedited or extended. Under the final 
rule, any such request may be granted at 
the Administrator's discretion. 

Some commenters objected to 
expediting MSHA investigation of 
petitions. While other commenters 
complained that some MSHA 
investigations are unduly lengthy, those 
objecting indicated that the complexity 
of the health and safety issues involved 
in some petitions require thorough 
evaluation by MSHA. They stated that a 
rule permitting investigations to be 
expedited might lead to hasty final 
decisions in some cases. 

As proposed, the final rule permits the 
filing of requests to expedite 
investigations. In the Agency's view, 
expedited investigations may be 
appropriate in some cases where 
petitions are filed at mines where 
petitions were granted in the past 
involving the same or similar issues. For 
example, some commenters stated that 
investigations should be expedited in 
cases involving mines where prior 
petitions were granted for certain areas 
of the mine or for finite periods. In those 
cases, commenters stated that petitions 
to extend the modifications to other 
areas or for additional periods should 
not require extensive re-investigation. 
Another commenter stated that the 
Agency should be permitted to take 
official notice of established scientific 
facts in a case, rather than be required 
to investigate all aspects of a proposed 
modification in each case. 

The Agency does not believe that 
expedited investigations are appropriate 
for all situations described by the 
commenters. Under section 101{c) of the 
Mine Act, each petition must be 
evaluated on its own merits. However, 
although section 101(c) requires each 
petition to be investigated, it also states 
that the investigation shall be such as 
the Secretary “deems appropriate.” The 
Agency therefore anticipates that in 
some cases the Administrators will give 
favorable consideration to requests to 
expedite investigations for petitions 
involving facts or issues which are the 


same or very similar to previously 
granted petitions. Conversely, where the 
issues involved are novel or complex, 
the final rule reflects that for these 
petitions requests to extend the 
investigation period may be granted at 
the Administrator's discretion. As to the 
commenter's suggestion that MSHA 
should take official notice of established 
scientific facts, MSHA believes that in 
practice this does occur. The purpose of 
an investigation of a petition is not to 
establish scientific principles which are 
already beyond dispute, but rather to 
evaluate the application of such 
principles given the variety of mining 
conditions. Thus, MSHA believes that 
official notice is already within the 
scope of the Agency's investigation 
authority, and a specific provision in the 
final rule addressing this concept will 
not further the commenter’s goa! of more 
rapid investigation of petitions. 

A commenter questioned whether 
requests to expedite or extend the 
investigation must be made at the time 
the petition for modification is filed. If 
so, the commenter indicated that the 
Federal Register notice of the petition 
should state that such a request has 
been submitted to MSHA. 

As proposed, the final rule does not 
specify when a request to expedite or 
extend an investigation can be made. 
MSHA believes that most requests will 
be made at or near the time the petition 
is filed. If the request is made before the 
Federal Register notice is published, 
MSHA anticipates that it will be Agency 
practice to include this information in 
the notice. However, MSHA envisions 
that circumstances may arise during its 
investigation of petitions which may 
warrant a shorter or longer time for the 
investigation. To accommodate the 
variety of situations which might lead to 
expediting or extending an investigation, 
the final rule will allow such requests to 
be filed at any time before the PDO is 
issued. Also, based on the suggestion of 
a commenter, the final rule specifies that 
the Administrator’s decision to expedite 
or extend an investigation must be 
based upon “good cause shown.” 

Many commenters addressed the 
scope of MSHA’s investigation and 
consideration of petitions. Some 
commenters stated that MSHA's 
investigations are sometimes narrowly 
focused, and that investigations should 
consider all health and safety aspects of 
a proposed modification. Other 
commenters stated that MSHA must 
take steps to avoid consideration of 
irrelevant issues, and suggested a 
provision in the final rule to ensure that 
the issues raised by a petition focus 
squarely on the safety standard for 
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which the modification is proposed and 
not upon other safety standards. 

MSHA agrees that the primary focus 
of a petition for modification proceeding 
must be on the issues relevant to the 
safety standard for which the 
modification was requested. For 
example, in an alternative method case, 
the alternative method proposed must 
provide protection to miners from the 
hazard against which the standard was 
designed to protect. The Agency does 
not agree, however, that relevant inquiry 
in a petition proceeding ends at this 
point. 

The legislative history of section 
101(c) indicates that no petition for 
modification may be granted unless the 
petitioner clearly demonstrates that 
miners will not be exposed to greater 
health and safety risks if the petition is 
granted. S. Rep. No. 95-181, 95th Cong., 
1st Sess., at 25 (1977), reprinted in 
“Legislative History of the Federal Mine 
Safety and Health Act of 1977,” 
Subcomm. on Labor of the Comm. on 
Human Resources, 95th Cong., 2nd Sess. 
613 (1978). This includes both 
“alternative method,” and “diminution 
of safety” petitions. Accordingly, MSHA 
should consider health and safety 
aspects of a proposed modification that 
are beyond those directly related to the 
hazard which is addressed by the 
standard. For example, if compliance 
with the terms of the modification make 
it unlikely that an operator-petitioner 
can comply with another safety or 
health standard, this may be an 
appropriate basis for denying the 
modification. 

Also, on the scope of petitions, a 
commenter stated that the final rule 
should limit the application of granted 
modifications by time or to specific 
areas of a mine. For example, the 
commenter indicated that petitions 
should only be granted for one or two 
years at a time, or only in areas where 
conditions supporting the modification 
are present in the mine. Another 
commenter, however, indicated that if 
modifications are to be limited in these 
ways, a procedure should be included in 
the final rule permitting such 
modifications to be renewed. 

As illustrated above, MSHA has 
limited granted modifications in 
appropriate cases to finite periods or to 
specific areas. In some cases, these 
limitations are included to allow a trial 
period at the mine for the evaluation of 
safer mining methods or technology. 
However, MSHA does not believe that 
limiting the scope of modifications as 
suggested by the commenter is 
appropriate in all cases. Under most 
circumstances, conditions which support 
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granting a modification in one area of a 
mine also support granting the 
modification for the rest of the mine. 
Also, the investment of time and 
resources involved for all parties, 
especially when a petition is contested, 
argue against a piecemeal approach to 
modifying standards when the legal and 
factual issues can be consolidated into 
one. proceeding. 

In the future, MSHA will continue to 
limit the scope of modifications based 
upon time or other factors in appropriate 
cases. However, MSHA does not 
anticipate broader application of such 
limitations under the final rule than 
under the existing rule. Under the final 
rule, the need for such limitations may 
in fact be minimized by new procedures 
for reviewing and amending 
modifications which are discussed more 
fully below. Regarding suggested 
procedures for renewal of petitions in 
cases where such limitations are 
imposed by the Agency, the final rule 
does not include these procedures. 
MSHA believes that the procedure for 
expedited investigation of petitions 
discussed above will adequately 
address those situations where the 
petition truly represents an extension of 
an existing modification. 

Commenters stated that the final rule 
should include a specific provision 
requiring the MSHA investigators to 
consult with the representative of 
miners at the mine during the 
investigation of a petition filed by the 
mine operator. Although the final rule 
does not incorporate this suggestion, 
consulting with the miners’ 
representative is a standard practice 
during petition investigations. In many 
cases, the investigators are 
accompanied by the miners’ 
representative during the investigation, 
and the miners frequently offer written 
comments on the petition. Under the 
final rule, MSHA will continue to 
involve miners’ representatives in the 
investigation of petitions. 

Commenters also questioned the 
proposed provision regarding issuance 
of a draft decision and order. Currently, 
the Administrator for Coal Mine Safety 
and Health issues a draft proposed 
decision and order prior to the PDO to 
enable interested parties to comment 
before the PDO is issued. Although the 
proposed rule would have merely 
formalized this procedure, commenters 
indicated that the proposed provision 
was unnecessary. These commenters 
stated that issuing a draft PDO only 
serves to add a procedural step and 
cause further delay in the petition 
process. 

After consideration of the comments, 
the final rule does not include a 


procedure for issuing a draft PDO. 
Additionally, when the final rule 
becomes effective, the Administrator for 
Coal Mine Safety and Health will 
suspend the current practice of issuing a 
draft PDO. Like the Administrator for 
Metal and Nonmetal Mine Safety and 
Health, the Coal Administrator will 
instead move directly to issuing a PDO 
when the investigation is complete. 
MSHA anticipates that elimination of 
this informal procedure may expedite 
the issuance of a PDO by up to 30 days 
or more. 


Section 44.14 Request for Hearing 


The final rule adds a new paragraph 
(c) to existing § 44.14 to permit partial 
appeals to be filed on proposed 
decisions and orders of the © 
Administrator. No changes are made to 
existing paragraphs (a) and (b). 

Commenters suggested that the final 
rule should include a provision for 
partial appeals to enable challenges to 
be filed to specific terms in the 
Administrator's PDO. Commenters 
stated that in some cases hearings are 
not requested even though the petitioner 
objects to one or more of the terms of 
the PDO. Under existing part 44, no 
portion of the Administrator's PDO is 
operative pending appeal. Therefore, if a 
hearing is requested based-on an 
objection to a specific term or condition 
in the PDO, implementation of the entire 
PDO is delayed until the litigation is 
resolved regarding the objectionable 
term or condition. 

The final rule will-allow partial 
appeals to be filed by any party within 
30 days of the Administrator's PDO. The 
request for hearing must be based upon 
specific objection to one or more of the 
terms and conditions in the PDO. Those 
terms and conditions specified in the 
request for hearing will be the subject of 
the appeal. 

Unlike a notice of appeal filed in 
accordance with paragraph (a), the filing 
of a partial appeal will not delay the 
effective date of the PDO. Under 
paragraph (c), if a partial appeal is filed 
the PDO will become effective on the 
30th day after service, provided that no 
request for hearing on the entire PDO is 
filed by any other party. This includes 
the terms and conditions which are the 
subject of the partial appeal. Thus, the 
decision and order will remain in effect 
as proposed by the Administrator until 
the terms and conditions for which the 
hearing was requested are modified, 
affirmed, or set aside by a final order of 
the presiding administrative law judge 
or the Assistant Secretary. 

Paragraph (c) also sets out the 
grounds the presiding administrative 
law judge or Assistant Secretary must 


follow to modify, affirm, or set aside the 
terms and conditions which are the 
subject of the partial appeal. In the case 
of a petition for modification based 
upon an equally safe alternative 
method, the presiding judge or Assistant 
Secretary must decide whether the 
terms and conditions for which the 
hearing was requested are necessary to 
ensure that the alternative method will 
at all times guarantee to the miners at 
the mine at least the same measure of 
protection as afforded by the standard. 
In diminution of safety cases, the 
presiding judge or Assistant Secretary 
must determine whether the terms and 
conditions for which the hearing was 
requested are necessary to provide 
protection to the miners at the mine 
from the hazard against which the 
standard is directed. To ensure that the 
protection provided to the miners is not 
reduced, the final rule specifies that the 
terms and conditions must provide 
protection that is “equivalent.” MSHA 
intends this provision to mean that the 
protection provided to the miners from 
the hazard against which the standard is 
directed must be equivalent to that 
which would otherwise be afforded by 
the standard in the absence of the 
diminution of safety caused by 
application of the standard at the mine. 


Section 44.15 Referral to Chief 
Administrative Law Judge 


The final rule revises existing § 44.15 
to specifically state that the MSHA 
investigation report on the petition for 
modification will be referred to the 
Chief Administrative Law Judge if a 
hearing is requested, along with the 
Administrator's proposed decision and 
order. Thus, under the final rule, the 
MSHA investigation report will be made 
a part of the record on the petition. 
Consistent with this aspect of the final 
rule, § 44.34 will be revised to require 
the administrative law judge to transmit 
to the Assistant Secretary, when an 
appeal is filed, the MSHA investigation 
report as part of the record of the 
petition case. 

A commenter objected to including 
the MSHA investigation report as part 
of the record of the petition case. 
Specifically, the commenter stated that 
including this information as part of the 
record sent to the presiding 
administrative law judge gives the 
administrator an unfair advantage in the 
proceeding in that the report is before 
the judge without the opportunity for 
other parties to object to its contents or 
to cross-examine its authors. However, 
under part 44, the Administrator is not 
merely a party to a petition for 
modification case, but the initial 





decisionmaker for thie Secretary. As 
such, it‘is:important‘for review: purposes 
thattall ofthe information: upon: which: 


the Administrator's:decision is:‘basedibe: 


before the:presiding:judge as:part ofthe: 
record} of:the-procesding: 

In the Agency’ s.view,.the:firal rule: 
merely clarifies:thatithe investigation: 
reportis & partiofithe:case:record; and: 
does:noficonsitute:asubstantive-change: 
to theeexisting rule: MSHA: has always: 
interpreted: theexisting:rule;. which: 
requires referral of‘all:informatiom upon 
which the PDQ:is:based‘to:the Chief 
Administrative:Law: Judge, to:include all: 
facts and-expert opinions.supporting the 
PDO. Since-the-purpese: of. the. 
investigation-report:is. te-summarize- 
these facts-and opinions, referral. of the 
MSHA investigation. report.to:the Chief 
Judge-is-consistent. with. the existing: 
requirement: for referral of all 
information.upon. which the PDO is 
based. Even so, under part 44.the. 
Administrator. participates: as.a party. in 
all petition:for modification.cases: 
Witnesses.are usually, .if not-always, 
presented.by the Administrator to. 
support:the facts.and expert opinions 
reflected.in.the record. These:witnesses: 
are subject. to.cross-examination,.and. 
their testimony and_the investigation. 
report-are aff appropriate weight 
by the presiding administrative law 
judge in each case. Since the final‘rale 
does not change*this:framework, no 
“advantage” should benefit the: 


Administrator's position. merely. because. 


the final‘rule clarifies that the MSHA 
investigation report is part-of the record 
to be transmitted for hearing. 

The final-rule is also responsive to 
comments indicating that the 
Administrator should be required to 
refer the request for hearing to the Chief 
Administtative Law Judge within a 
specified’ time after filing. Under the 
existing rule, the Administrator is. 
required to refer. the request and tlie 
petition file “upon receipt’ of ‘the 
request: THe final rule includeés.a 
provision requiring referral within 5 
days of receipt. 


Section:44.16. Application for. 
Temporary Relief; Relief To Give Effect. 
to the Propesed Decision:‘and Order 
The fimal‘rule replaces the existing 
provision governing-applications for 
interim relief. The rule-is structured to: 
conform:to:considerations:raised’by the 
Court'of: Appeais-in: the: VMWAv. 


MSHA: decision-referenced! above: It’ will! 


permit temporary-relief' to:be granted by: 
the-Admministrator in:the narrow: 
circumstances:outlined in:the final ‘rule. 
Also; the-final rule retains:the proposed 
procedure addressing'circumstances 
where implementation:of'a proposed: 


decision-andiordér ofithe Administrator 
may be appropriate-before it becomes: 
final. 

In its July 1987 decision. in-UMWA' v: 
MSHA, thie United States Court'of* 
Appeals for the District'of Columbia’ 
Circuit‘ lield'that*the: Agency had- 
improperly granted’indefinite-interim 
relief‘from:enforcement- of a mandatory 
safety standard‘under’30°CFR’ 44.16, 
without'an- opportunity for-a-hearing for 
the opposing party and’ withono 
provision for that'party toappeal the- 
decision. The Court found that to be 
consistent: with section .101(c);ofithe 
Mine Act, modifications of mandatory, 
safety standards may not-be granted 
except after notice, an opportunity for a 
hearing, and upon a finding by the 
Secretary, that.an alternative method. 
exists which will at-all‘time guarantee 
no less-tham the same measure.of 
protection:as. the standard or. that the 
application of the.standard will-_result:in 
a diminution _of safety, ta. the miners at 
the mine. The Court. of-Appeals.also 
found that.“Congress did_not intend to: 
authorize the Secretary to.grant 
temporary, relief.ffom.mandatory, safety 
standards as a matter of course under 
section:101{c):’ 823:F.2d.at 619: The 
Court,.however, specifically recognized. 
that MSHA. may: have a_legitimate need 
“to.provide.a short term.remedy; to 
prevent frustration. of.a.statutory 
mandate,” /d..at:619:n:8.. The Court did 
not rule:whether the Agenoy. would have 
authority to grant relief from:a:. 
mandatory:safety, standard, on a: 
temporary -basis,. when applisation-of 
the.standard. would.increase-the:danger 
to miners. Jd..at.616.n.6. 

In-a:decision issued on-August 14, 
1987, thie Deputy, Assistant Secretary of: 
Labor for-Mine:Safety. andiHealth: 
interpreted:the:Court of Appeals 


decision to permit granting “prudent:and: 


timely relief” in:cases where:theesafety. 
of:miners:is:in jeopardy. In the matter of: 
Utah Power and Lighit:Company, Mining 
division, slipop. at'®.As noted:abpve; 
the: Deputy: Assistant:Secretary’s: 
decision includéda:commitmentito 
revise the Agency's interim-relief 
regulations:. 

The-final'rule:is consistent‘with the 


decision-ofithe Court of Appeals and‘the’ 


Deputy Assistant'Secretary, and is 
responsive to.comments: stressing the 
need'for the-availability- for some:form 
of temporary-relief:in:cases.involvingya 
diminution:-of:safety- to miners or other 
emergency: The rule:authorizes- granting 
the reliefionly upon:a-finding by-the- 
Administrator that'application:of the 
standard at‘the mine will‘result‘in:a’ 
diminution:of' safety to:the-miners of 
such: mine:. 
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The-final rule will‘require several’ 
specific showings: to’ be:made: by the 
applicant! Most'impertant among these: 
showings is-that'the-applicant'must' 
demonstrate aniidentifiable hazard for 
the-miners i the:mine-causes by: 
application-of'thestandard'at'the mine: 
Such:hazard’cannot'be*speculative or 
remote: Uike-all'cther critertain the-final 
rule, an allegation of an identifiable 
hazard'caused’ by applicatiom of the 
standard'must'be’supported’by specific 
evidence-which, iirtHis example, must’ 
document the Hazard: Under paragrapli 
(g); suctrevidence may Beit the form-of 
affidavits-or-other-documents: 

In addition to.an.identifiable hazard} 
the applicant’ must sliow that 
compliance with.the standard’ while the 
petition.for modification.is pending will’ 
expose miners to such.hazard. For. 
example, if'the:petition is filed'by a 
mine operator because an entry required 
to be examined weekly has become 
unsafe for travel and cannot be 
rehabilitated safely, temporary relief 
may be appropriate in.such 
circumstances to allow. remote 
evaluation of the entry, so.that the 
examiner is.not exposed to the-unsafe 
conditions while the petition is pending. 
This aspect:of:the final rule is.aimed_at 
ensuring that.the hazard providing-the 
basis for.the application is: not 
speculative-or remote, or.is one-which 
will occur withthe. passage of 
considerable.time from. the-filing-of.the 
petition. In.these:situations, MSHA 
believes. that.the normal.procedures.for. 
investigating and.deciding petitions 
provide:ample:opportunity. to. the: 
petitioner to avaid.exposing-miners to 
anticipated hazards.caused by. 
application of the standard.at.the mine. 

Under the final.role, the:applicant 
must.also:show. that: other-means:willibe- 
used to-reasonably address the-hazard. 
against which the- original'standard was: 
designed:to-protext:.This:factor is: 
consistent with the-concept described in 
the legislative-history, of:section:101(c) 
of the: Mine: Act'that:no:modification: 
may: reduce the:protectiom afforded 
miners by the:standard) Thus; the: 
applicantimustistowthat:this: willinot 
occur: Also. consistent-witthissaspect: 
of the legislative: history; the:final:rulé: 
retains the existing:criterion which: 
requires a showing:that: the:requested 
relief:willinattadversely-affect.the health. 
or safety; of:miners:inthe-affested:mine: 
This requirsmentiis:designed:twensure: 
that the:temporaryrelief; if-granted; will 
not expose:miners:to:additional ‘health: 
or safety-risKs. 

An additional requirement in the-final 
rule:is:that’the:applicant must'slow that 
the application is-filed'imgood' faith: 
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This criterion is also derived from the 
existing provision, and requires a 
showing by the applicant that the 
primary motive for filing the application 
is the welfare of the miners in the mine. 

Paragraph (a) of the final rule 
provides that an application for 
temporary relief must be filed prior to 
the Administrator's decision on the 
petition for modification. This provision 
modifies the existing rule, which allows 
requests for interim relief to be filed at 
any time before a final Agency decision 
on the related petition for modification. 
Thus, under the final rule, all decisions 
on applications for temporary relief will 
be made by the Administrator. An 
application must be served upon all 
parties to the proceeding and, unlike the 
petition, must be filed with the 
appropriate Administrator. 

Paragraph (c) provides that, upon 
receipt of an application for temporary 
relief, the Administrator shall cause an 
investigation to be made as to the merits 
of the application. Following the 
investigation, the Administrator must 
issue a decision as soon as practicable. 
The Administrator's decision, however, 
must be issued no more than 60 days 
from the filing of the application. Under 
the final rule, if the Administrator does 
not issue a decision within 60 days of 
the filing of the application, the 
application will be deemed to be denied. 

When an application for temporary 
relief is filed with the Administrator, all 
other parties to the proceeding will have 
15 days from receipt of the application 
to file a written response. This aspect of 
the final rule corrects a deficiency in 
existing § 44.16 identified by the Court 
of Appeals. Under the existing rule, 
other parties are afforded only 3 days in 
which to respond to an application. The 
Court of Appeals determined this time to 
be inadequate. 

Paragraph (i) incorporates the ruling 
in the UMWA v. MSHA case that 
section 101(c) requires an opportunity 
for a hearing before any modification of 
a mandatory safety standard may be 
granted. Thus, if an application for 
temporary relief is granted by the 
_ Administrator, any other party may 
request a hearing within 15 days of the 
Administrator's decision. The final rule 
does not provide for a hearing on a 
denial of a request for temporary relief. 
Instead, MSHA will continue to evaluate 
the related petition for modification and 
will issue a decision as soon as 
practicable after the denial of the 
application for temporary relief. All 
parties will have the opportunity to 
challenge the Administrator's decision 
and obtain a hearing at that time. 

A request for a hearing under 
paragraph (i) must be addressed to the 


Administrator. The Administrator will 
thereafter refer the request to the Chief 
Administrative Law Judge. In 
accordance with § 44.15, the related 
petition for modification will also be 
referred. This action will avoid separate 
hearings and appeals of decisions 
rendered on the application for 
temporary relief and on the petition. 
Although the Administrator will 
participate as a party to any hearing or 
subsequent appeal, the final rule 
provides that no futher decisions will be 
rendered by the Administrator in the 
proceeding. 

After the application for temporary . 
relief and the petition are referred by the 
Administrator, the hearing and decision 
of the presiding judge will be in 
accordance with subparts C through E of 
part 44. MSHA interprets these subparts 
to require a de novo hearing before the 
presiding judge, at which the petitioner 
will have the burden of proving the case 
by a preponderance of the evidence as 
required by § 44.30(b). 

During the pendency of the hearing, 
the Administrator's order granting 
temporary relief will remain in effect 
until modified, affirmed, or set aside by 
the presiding administrative law judge. 
However, in no case under the final rule 
will the Administrator’s order remain in 
effect for more than one year without 
being renewed or affirmed by the 
presiding administrative law judge. 
Paragraph (j) thus responds to the 
concerns raised by the Court of Appeals 
UMWA v. MSHA regarding the 
unlimited duration of interim relief 
under the existing rule. If no hearing has 
been requested on the order granting 
temporary relief, the order would remain 
in effect until superseded by the 
Administrator’s PDO. 

In addition to the application for 
temporary relief addressed in 
paragraphs (a) through (j), the final rule 
retains the proposed procedure for 
permitting the Administrator’s Decision 
and Order to become effective on an 
accelerated schedule. As under the 
proposal, this will be available when the 
Administrator has proposed granting a 
petition based upon either an alternative 
method or a diminution of safety and no 
party disagrees with this determination. 
Agency experience with the petition 
process has been that after a petition is 
granted, the 30-day contest period 
provided by existing § 44.13 can, in 
some instances, delay timely 
implementation of the decision and 
cause unnecessary compliance problems 
or other unforeseen circumstances. To 
prevent this when no party opposes 
implementation of a proposed decision 
and order, the final rule will permit 
applications for relief following a 


53435 


proposed decision and order to be filed 
with the Administrator. 

Under the final rule, an application to 
give effect to the Administrator's 
decision and order during the 30-day 
contest period will be required to 
include a good faith representation that 
no party is expected to contest the 
granting of the modification. This 
representation may include an affidavit 
from the petitioner that assurance has 
been received from the other party that 
no contest will be filed. Comments from 
the other party supporting the petition 
for modification may also be included. 

A commenter indicated that 
assurance from the miners’ 
representative that no contest is 
expected to be filed should not be 
binding upon the representative. Under 
the final rule, such assurance, if made, is 
not intended to be legally binding. Also, 
as described below, the final rule is 
structured to provide ample opportunity 
for a party to prevent or to terminate the 
accelerated implementation of a PDO. 
Related to this issue, another commenter 
indicated that the mechanism for 
preventing or terminating relief may 
lend itself to abuse by the representative 
of miners. According to the commenter, 
the representative could give assurance 
that no contest will be filed with the 
intention of disrupting mining operations 
by filing a contest after the modification 
is implemented. 

The Agency has not modified the 
proposed provisions based on the latter 
comments. Under the final rule, no right 
or expectation is created by an order 
giving effect to the PDO during the 30- 
day contest period. Such an order 
merely allows the petitioner to avoid the 
normal contest period if no contest is 
expected. It will be the petitioner- 
operator's responsibility to determine 
whether the assurance received from the 
miners’ representative can reasonably 
be relied upon to avoid disruption of 
mining operations. 

A commenter indicated that the final 
rule should clarify that the assurance 
obtained from the representative of 
miners should include an assurance 
from the international union where the 
miners are represented by a union.-The 
final rule does not incorporate this 
suggestion. MSHA recognizes the 
international and local-union as one 
party in all petition cases in which the 
miners are represented by a union. 
Thus, the union is responsible for the 
actions of its membership, just as the 
operator is responsible for determining 
whether the assurance received from the 
representative of miners can reasonably 
be relied upon. Also, in cases in which 
assurance is pravided by the local, the 
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international! can-prevent:the-relief:from 
taking effect, or tog cet anmanae relief. 
as 

A decleten uneeehiaeitabthslionsiny @ 
proposed: decisionmand:arder will.take 
effect in 7 daysi.This:period will.allaw- 


any party, to the-petitiom for modification. 


to prevent: accelerated:implementation. 
of a propesed decision:and. arier by: 
filing, axcontest of the-decision. and.order 
before an-administrative- law: judge. 
Under the. final. mle,.such.acontest. will. 
prevent the relief frenr becoming 
effective: If, after. relief.becomes, 
effective, a contest:is filed.an.the- 
underlying petitien,.the relief: will-expine 
immediately. Under. these: 
circumstances, the case- will be-referred. 
to the Chief. Administrative Law. Judge.. 
enerar requests:ta. expedite. 


This-aspect of the final rule-is 
intended‘te applyonly when, due-to 
unforeseen circumstances, delaying, the. 
effective date of the propcsed decision 
and order ofan Administrator for. 30° 
days would unnecessarily disrupt 
mining; cause dislosation of a 
workforce,.or otherwise undily injure 
the interests of thie parties to the:petition 
process. As discussed’ aliove, it would’ 
have no application:when any party 
opposes.a proposed decision and order 
granting a petition for modification. In 
addition, MSHA will’continue to require 
that petitions for modification be timely, 
filed in advance of when the requested: 
modification will’be needed at*the mine. 
In tie vast'majority, of cases; the 30-day 
contest period provided for by existing 
§ 44.13 weil'serves the:purpose’of 
providing parties tothe petition for 


decision:and-order ofan Aidministrator: 
MSHA, therefore; anticipates that-relief 
under paragraplis (&)through-(m) would’ 
be-granted'‘only in exceptional’ 
circumstances. 

The-final'rule-includes a conforming 
amendment to § 44.4{b), which- 
substitutes-@ reference to- $44.16: for an 
existing reference: to: $44.50: This’ 
conformi ‘recognizes that 
a decision:of an:Administrator will not: 
be operative-until! the 30-day. appeal! 
period. has expired, unless relief is 
granted under paragraph (k) ‘ofthis 
section. Also; as-discussed'more fully: 
below; the-existing procedures-for relief 
pending appealiincluded:in $44\50iare 
removed*by the final‘rule: 

Section.44.20. Designation of 
Administrative Law. Judge 
The-final-rule-retains the-existing: 


provision: which specifies that; following: 


a requestfor hearing:on:the. 
Administrator's: PDO; the-Chiefi 


Admihistrative-Law Jidge:must: 
designate:e presiding:judge-ta conduct: 
the hearing. As is:the:currentipractice;. 
the presiding:judge:must!be one 
appointed:undér Section: 205o0f-Title:5 
of the: Wnited:States:Cade: Under the 
final rule;.the:Chief:Judge:must: 


designate the-presiding:judge: within: five: 


days ofreesipt.of:the Administrator's: 
referral of the hearing request:under: 

§ 44:15. This:aspect:of the:final rule:is: 
intended to:reduce the patential‘for: 
unnecessary: delay, in: the:timely: 
adjudicatiomaf:petition-for modification: 
cases. 

Section-44:2Z. Adininistrative Law 
Judges; Pawers and ‘Duties. 

The final-rule adds-a:new. paragraph: 
(e)-ta existing $44.22. Paragraph (e); 
addresses: situations:in which: a- 
presiding,administrative law judge-may. 
remand ‘the-petition:for modification: 
case-to-the -appropriate:Administrator. 

MSHA. has-determined:that:a-.rule: 
setting out the authority:oftthe presiding 
administrative-law judge:to.nemand: 
proceedings:to:the: Administrator ia 
warranted:inilight.of:the-new: provisions 
in the final:rule;.such.as:the provision 
allowing:partial.appeals in-petition: 
cases: Although: the:procedure-for 
remand, will be-applicable-ta:all.petition: 
cases, MSHA: believes that such:a. 
procedure-will:‘be-especially -useful:in: 
these new:types:of. patition:cases: For 
example;.in a:partial appeal ‘pending: 
befbre-the presiding-judge, new. 
evidence may become:available atithe 
hearing-which:may, have:materially: 
affected:the:Administrator's:desision:to- 
grant the-petition:had:the-evidence been: 


before-the- Administrator. Under-existing: 


part 44, which:has-Heen:interpreted:ta: 
preclude remand to the: Administrator, 
the presiding:judge-may, have-novather: 
recourse when presented with:such: 
evidence: than: to.cheose-between:two: 
unacceptable:propesed: modifications: 
Remand: would:be:appropriate in this: 
example ta, allow-the-Administratorto: 
evaluate:the-:new evidence-and: 
determine-ifia:new.proposed.decision. 
and:order is: necessary; 

The:new: nule for review of:petitions;. 
discussed: belaw;.maypresent a similar 
example: Ifnew:evidence:comes:ta light: 
in a case:involving:an:amended PDO, 
remand‘may,be-appropriate-to allow. the- 
Administrator tnevaluate:the new 
evidence ta:determine-if other 
modifications:ts: the original:decision: 
and orderare:needed, including: 


revocatiom 

Under the: final.rule; remand ‘may: 
occur upen:the metion.of:the-presiding: 
judge-or offany- party: Requestssfor: 
remand! from:the:parties:may: ie granted: 
at the discretion-of: tle presiding:jindge:. 


Sectiom 4424 Discovery: 


The final'rule-adds. a-provision:to. the 
existing rule that.limits the period’ 
afforded ta.the parties for discovery, to: 
45 days. In.most.cases:45.days-will-be. 
adequate to.allow full development of. 
the evidence:to:be.presentediat the 
hearing,by all.parties;. However, the 
final.rule-will:allow-the presiding: 
administrative law-judge-to.prescribe:an. 
alternative time:for-discovery, upon 
request. of:any-party, Imthis-way; the 
presiding, judge-will be:able to.tailor:the: 
discovery- period .to-the.panticular. 
demands:of: each:case: The-final:rule: 
also spesifies: that:as:scon as-is: 
practicable-after the-alose-of discovery; 
the-presidingjudge-must:schedile:a: 
hearing in accordace:witmexisting: 

§ 44.28, which is:unchangedby the-final: 
rule. 

A\commenter stated'that the-final'rule 
should*permit:60‘days for-discovery to 
be-consistent' witit the-rules of'tte 
Federal Mine Safetyand‘Health Review 
Commission: Althougli-this:suggestion: 
wasnot incorporated'into the:final rule, 
a 60:day discovery period'may be: 
prescribed ‘by the presiding judge-under 
the authority given the presiding-judge 
to conform the-discovery ‘period tothe: 
particularneeds:of eachr case: 


Section-44.27 Gaonsent Findings 


The final:rule amends paragraph (a)'of 
existing. § 44.27; to clarify that petition 
for modification cases:may be settled'by, 
the parties at’any time after a hearing;is 
requested on.the Administrator's PDO: 
The.existing rule-specifies; that an 
opportunity for.settlement.may be 
provided by the presiding judge at any, 
time-before the reception.of evidence:in 
a petition proceeding.. 

Under the final rule; cases-may, thus: 
be settled: even-after. a: hearing-ocaurs. 
Presumably; settlements: wilboccur in:a: 
petitian proceeding before-the: presiding 
administrative law. judge-issues: an 
initial-deeision: The-final-rule-therefore- 
does not:speeifically,address:situations: 
in which asettlement:is proposed: after a: 
judge’s:desision-is.appealed:tmthe: 
Assistant Secretary; MSHAi believes, 
however; that:part:44:does:notipreclude: 
settlements at:this.stage-offa petition 
proseeding:. Thus; MSHA: interprets the 
Assistant:Secretary's: decisionmaking: 
authority under-part:44 to:include: 
approval of:consent: agreements: iz. 
petition cases: MSHA envisions thatthe 
Assistant. Secretary; would! apply. the: 
provisions: of: §:44:27' as:the-guiding 
principles:ty:which consentiagreements: 
would be.considered, including among: 
them the requirements:of the public: 
interest. 
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Related to this issue, a commenter 
questioned the need for settlement 
agreements in petition for modification 
cases to be approved by the presiding 
judge. The commenter stated that the 
administrative law judge assigned to the 
case may be unfamiliar with mining 
conditions and practices. Therefore, the 
commenter stated that unnecessary time 
and resources may be utilized to 
familiarize the judge with these basic 
concepts before the settlement can be 
approved. 

After consideration of this comment, 
MSHA has retained the authority of the 
presiding judge to approve consent 
agreements in its current form. In the 
Agency’s view, petition for modification 
cases differ from most other litigation in 
that they involve mine-specific 
modifications of mandatory mine safety 
standards. As such, petition cases have 
been likened to mine-specific 
rulemaking proceedings. Weighing the 
often complex health and safety issues 
which are involved in modifying a safety 
standard at a mine therefore should be 
undertaken carefully. Requiring 
approval of consent agreements by the 
presiding judge provides a neutral 
arbiter for these issues and well serves 
the goal of thorough evaluation of all 
factors involved in a petition case. 

The final rule also modifies existing 
§ 44.27(b)(2) to expand the record upon 
which a consent agreement can be 
based in a petition for modification 
case. The existing rule permits this 
record to consist “solely of the petition 
and agreement,” a provision which has 
caused confusion in instances where 
cases have been settled. The final rule 
will allow the record to include the 
MSHA investigation and 
recommendation, and other pertinent 
information. 

A commenter stated that the final rule 
should allow the administrative law 
judge to exclude irrelevant evidence 
from the record when evaluating a 
consent agreement. Aithough the final 
rule, like the proposal, expands the 
record upon which the consent 
agreement may be based, it is not 
intended to limit the administrative law 
judge’s discretion to independently 
evaluate the relevance and weight of the 
evidence in the record. Thus, the 
presiding judge will have the same 
discretion to exercise this authority 
under the final rule as under the existing 
rule. 


Section 44.31 Proposed Findings of 
Fact, Conclusions, and Orders 

The final rule revises existing § 44.31 
to require that post-trial submissions to 
the presiding judge be filed within a 
time period of 30 days, or as otherwise 


prescribed by the judge upon the request 
of a party. The existing rule requires 
that proposed findings of fact, 
conclusions of law, rules or orders, and 
supporting briefs be filed within a 
period of time prescribed by the judge of 
not jess than 20 days. MSHA believes 
that the 30 days permitted by the final 
rule will in most cases provide adequate 
time for development of post-trial 
positions of the parties and will 
expedite decisionmaking in petition for 
modification cases, 

A commenter asked whether the 30- 
day time would be counted from when 
the record closes or when the transcripts 
become available to the parties. MSHA 
believes that unless otherwise specified 
by the judge, the 30 days should 
normally begin upon receipt of the 
transcripts, 


Section 44.32 Initial Decision 


The final rule revises paragraph (a) of 
existing § 44.32. It requires the presiding 
administrative law judge to issue a 
decision in a petition for modification 
case within 60 days of the filing of the 
post-trial submissions required by 
§ 44.31. The Agency determined that this 
time period was appropriate after 
consulting with the Office of 
Administrative Law Judges of the 
Department of Labor. MSHA believes 
that 60 days will be adequate to arrive 
at a reasoned decision in most petition 
cases, and will well serve the goal of 
reducing unnecessary delay in the 
petition process. However, the final rule 
will permit the judge to extend or 
expedite the decisionmaking process, 
after consultation with the parties, and 
based upon the facts of the particular 
case. 

A commenter asked what would occur 
if the presiding judge failed to issue a 
decision within the 60-day timeframe. 
The final rule does not address this 
issue. In complex cases, MSHA believes 
that the presiding judge will consult 
with the parties as specified in the final 
rule and determine if 60 days is a 
realistic period in which to reach a 
decision. If the judge determines that 
more time will be required, MSHA 
believes that the parties will by mutual 
agreement arrive at a more appropriate 
deadline for the decision. If a situation 
arises in which the presiding judge does 
not issue a decision within the specified 
time, the parties should consult the 
presiding judge or otherwise pursue 
their legal remedies as they deem 
necessary. 

Section 44.35 Decision of the Assistant 
Secretary 


The final rule revises § 44.35 and 
addresses final decisions of the 


Department of Labor in petition for 
modification cases. As under the 
existing rule, the final rule retains the 
authority of the Assistant Secretary for 
Mine Safety and Health to review 
decisions of administrative law judges 
in such cases. 

The decision to retain final 
decisionmaking responsibility in petition 
proceedings with the Assistant 
Secretary is based upon comments to 
the proposed transfer of such © 
responsibility to the Secretary's Office 
of Administrative Appeals. Many 
commenters requested that the current 
appeal structure be retained to take 
advantage of the Assistant Secretary's 
greater expertise and familiarity with 
mine safety and health issues in petition 
cases. Additionally, the Agency 
determined that having the Assistant 
Secretary continue to review petition 
cases will facilitate an expeditious 
resolution of the case at this stage of 
review. A time schedule was requested 
by commenters. 

In light of the comments and in the 
interest of meaningful review of petition 
for modification decisions as 
expeditiously as practicable, the final 
rule will require the Assistant Secretary 
to issue final decisions within 120 days 
of the filing of responding statements 
under existing § 44.33. MSHA believes 
that this period will enable the Assistant 
Secretary to fully consider all issues 
raised in petition cases and to issue well 
formulated decisions in a reasonable 
time. 

Related to this issue, some 
commenters objected to the ability of 
parties to stay the effect of 
administrative law judge decisions by 
filing appeals with the Assistant 
Secretary. Since some decisions of the 
Assistant Secretary have required 
extended times from the date of appeal, 
commenters noted that the impact of 
this automatic stay can be great. MSHA 
believes that the 120-day time period for 
final decision will help to minimize the 
impact of appeals of administrative law 
judge decisions as well as the need for 
relief pending appeal in petition cases. 
As discussed more fully below, the 
existing rule for relief pending appeal is 
removed by this final rule. 

The UMWA v. MSHA case and 
section 101{c)} indicate that no 
modification of a mandatory safety 
standard can be granted except after 
notice to interested parties, the 
opportunity for a hearing, and a finding 
that the modification meets one of the 
two statutory grounds in section 101(c). 
Under section 101{c) and part 44, and 
consistent with the APA, only the 
decision of the Assistant Secretary can 





be considered a final finding for 
purposes of judicial review that the 
statutory grounds are met. MSHA 
interprets these provisions, including the 
APA, to require such a final finding 
before the modification can be 
implemented. Thus, absent a provision 
in part 44 like the existing rule for relief 
pending appeal, or like the final rule 
authorizing temporary relief in certain 
diminution of safety cases, MSHA 
believes that no decision of the 
administrative law judge can be 
implemented if an appeal is filed on the 
decision. In order to emphasize this 
interpretation, the final rule accordingly 
retains that portion of § 44.50 which 
states that a proposed decision and 
order of an Administrator is not 
operative pending appeal to an 
administrative law judge, and a decision 
of an administrative law judge is not 
operative pending appeal to the 
Assistant Secretary. 

As noted above, the final rule 
removes from § 44.50 the procedures for 
filing applications for relief pending 
appeal. In the proposal, MSHA 
indicated its intention to delete this 
provision. Under the existing rule, an 
application for relief pending appeal can 
be filed in order to give effect to a 
favorable decision of either the 
Administrator or an administrative law 
judge. However, under this rule, few 
requests have ever been filed and none 
have ever been granted. Additionally, in 
light of the UMWA v. MSHA decision, it 
would seem unlikely that an 
administrative law judge would grant 
such relief prior to a hearing, and may 
not have authority to do so. Thus, the 
existing rule addressing applications to 
give effect to favorable decisions of the 
Administrator pending appeal has little 
practical utility. 

Likewise, MSHA believes that a rule 
authorizing relief pending appeal to give 
effect to a favorable decision of an 
administrative law judge also has little 
practical value. As stated in the 
proposal, an application for relief 
pending appeal at this stage of review 
serves as little more than a motion to 
expedite a decision on the petition for 
modification. Under the final rule, the 
Assistant Secretary must issue decisions 
within a 120-day time frame, and parties 
may request that decisions be 
expedited. Such requests may be 
granted at the discretion of the Assistant 
Secretary. In light of these provisions, 
no additional benefit would be served 
by a relief pending appeal rule. 

Under the final rule, as under existing 
§ 44.35, the decision of the Assistant 
Secretary must be based on a 
consideration of the entire record, and 


may affirm, modify, or set aside, in 
whole or in part, the decision of the 
administrative law judge. Also, the final 
rule clarifies the implied authority in the 
current rule to remand a case to the 
administrative law judge by specifically 
stating that the Assistant Secretary has 
this authority. 


Section 44.52 Revocation of 
Modification 


The final rule revises the existing rule 
for revocation of granted petitions for 
modification by adding a provision 
which will allow the appropriate 
Administrator to initiate revocation 
proceedings by issuing a new proposed 
decision and order. Paragraph (a) 
retains the existing procedure for 
revocation, and specifies that a party 
may file a petition for revocation with 
the Chief Administrative Law Judge for 
disposition. 

Under paragraph (b), the 
Administrator may propose to revoke a 
modification previously granted by the 
Administrator, an administrative law 
judge, or the Assistant Secretary by 
issuing a PDO revoking the original 
decision and order. The PDO will be 
required to include a statement of 
reasons supporting the revocation. Such 
revocation will become final on the 30th 
day after it is served upon all parties, 
unless a hearing is requested by any 
party. As under the existing rule, 
disposition of the revocation under 
either paragraphs {a) or (b) will be in 
accordance with the applicable 
procedures of subparts C through E of 
part 44. 

Paragraph (c) retains, with a clarifying 
disjunctive, the provision in the existin: 
rule specifying the basis for a 
revocation. Revocation must be based 
upon a change in circumstances or 
because findings which originally 
supported the modification are no longer 
valid. 

The new procedure in paragraph (b) of 
the final rule is based on a commenter'’s 
suggestion that the existing rule for 
revoking granted modifications is 
inadequate, and on the Agency's 
experience under the existing rule. 
According to the commenter, the 
Secretary is in the best position to 
evaluate the effectiveness of the 
modification and whether revocation is 
in order. The Agency agrees, and does 
not believe that the existing rule 
provides a procedure for the 
Administrator which is consistent with 
the Administrator's responsibilities to 
enforce the terms of each modification 
and to manage the petition for 
modification program to ensure the best 
safety and health protection for all 
miners. MSHA also believes that the 
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existing rule establishes a particularly 
cumbersome procedure, requiring the 
filing of a petition to revoke with the 
Chief Administrative Law Judge in all 
cases, even for those circumstances in 
which revocation of the petition is not 
opposed. MSHA believes that the final 
rule facilitates the Administrator's role 
as the overseer of granted modifications 
while ensuring the rights of the parties 
to a hearing on the issues raised by the 
revocation. 

A commenter stated that the rule 
governing petition revocations should 
not require the person or entity filing for 
revocation to be a party. The commenter 
interprets the existing rule to preclude 
petitions for revocation by non-parties 
to the original petition for modification 
proceeding. MSHA does not agree with 
this interpretation. Under existing § 44.3, 
which is unchanged by the final rule, 
any person claiming a right of 
participation as an interested party may 
become a party upon application of the 
Assistant Secretary, and the granting of 
such application by the Assistant 
Secretary. MSHA interprets this 
provision to allow the Assistant 
Secretary to grant party status for 
purposes of filing a petition to revoke to 
non-participants in the original 
proceedings. Also, MSHA believes that 
the operator of the mine and the miners’ 
representative will be considered as 
parties to a revocation proceeding even 
if party status was not exercised in prior 
petition proceedings. Accordingly, the 
final rule retains the existing provision 
requiring the person or entity filing a 
petition to revoke to be a party. 


Section 44.53 Amended Modification 


This section is new and provides a 
procedure by which final order granting 
petitions for modification may be 
amended by the Administrator. 

Commenters indicated that a 
deficiency in current practices for 
granting petitions for modification is 
that no review procedure exists for 
ensuring that granted petitions continue 
to provide adequate protection to 
miners. These commenters stressed the 
importance of such a procedure in cases 
where no termination date is included in 
the petition. 

After consideration of these 
comments, MSHA agrees that periodic 
review of granted modifications is a 
necessary part of the petition for 
modification process. Under current 
practice, the Administrator reviews 
petitions frequently to assess the status 
of granted modifications and to 
incorporate information and experience 
obtained under such modifications into 
decisions on pending petitions. Although 
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the final rule does not adopt the 
commenter’s suggestion that all petitions 
be reviewed at specific intervals, MSHA 
believes that a procedure in the final 
rule for updating granted modifications 
will further the goal of providing miners 
the best available health and safety 
protection. 

The Agency.considers a procedure for 
updating granted modifications to be 
particularly important in areas where 
MSHA field experience and current 
research demonstrate that new or 
modified terms and conditions should be 
implemented. Currently, only two 
options are available to MSHA when 
the Agency determines that a term or 
condition of a final order should be 
modified: (1) MSHA may ask the 
petitioner to file an amendment; or (2) 
MSHA may petition to revoke the 
modification in accordance with the 
procedures in § 44.52. Neither of these 
approaches provides an efficient 
process for resolving situations in which 
MSHA determines that modified terms 
and conditions are necessary. 

The final rule provides a mechanism 
to the Administrator to more easily 
achieve necessary improvements to the 
terms and conditions of granted 
modifications. Under the final rule, this 
mechanism is available to the 
Administrator in two limited 
circumstances derived from the 
revocation procedures in § 44.52. A 
change in circumstances which 
originally supported the terms and 
conditions of the modification must have 
occurred, or the Administrator must 
determine that findings which originally 
supported the terms and conditions of 
the modification are no longer valid. 

When the Administrator decides that 
an order graniing a petition for 
modification should be amended based 
upon one or both of these conditions, 
paragraph (a) authorizes the 
Administrator to propose to revise the 
terms and conditions of the decision and 
order by issuing an amended PDO. With 
the amended PDO, the Administrator 
will be required to include a statement 
of reasons supporting the proposed 
amendment. 

Under the final rule, an amended PDO 
will have the same effect as the original 
PDO of the Administrator. It would not 
be effective until all parties have 30 
days in which to challenge the amended 
PDO. Such a challenge, however, will be 
limited to the amended terms and 
conditions proposed by the 
Administrator. If challenged, a hearing 
will be required, and the decision of the 
administrative law judge following the 
hearing will be subject to appeal to.the 
Assistant Secretary. The scope of the ‘ 
hearing will be the amended terms and 


conditions. The original modification 
will remain in effect until final 
resolution of all issues related to the 
amended PDO. If the amended PDO is 
not challenged, it will become effective 
on the 30th day after service. 

Consistent with section 101{c), the 
amended decision and order must 
continue to meet the statutory 
requirement for granting modifications 
to mandatory safety standards. Thus, in 
alternative method cases, the amended 
decision and order must at all times 
provide to miners the same measure of 
protection afforded to the miners at the 
mine by the standard. In cases involving 
a diminution of safety, such diminution 
of safety must continue at the mine and 
the amended decision and order must 
not reduce the level of protection 
afforded miners by the original decision 
and order. 

A commenter stated that a petition 
review process, if adopted, should 
include an evaluation of the operator's 
compliance with the terms and 
conditions of the modification. The 
commenter also suggested that this 
review should include a follow-up visit 
to the mine by MSHA, and consultation 
with representative of miners at the 
mine. 

As stated above, the final rule does 
not include provision requiring the 
Administrator to review granted 
modifications at definite intervals to 
determine if amendments should be 
proposed. In the Agency’s view, the 
appropriate interval for review by the 
Administrator will vary with each 
modification, and will depend upon a 
number of factors, such as whether the 
petition implements new technology or 
presents other novel issues. However, 
the Agency agrees that compliance with 
the terms of the modification is relevant 
to whether such terms should be 
revised. Also, MSHA believes that 
consistent non-compliance with the 
modification may form an appropriate 
basis for revocation of the modification 
under § 44.52. 

Regarding a follow-up visit to the 
mine MSHA agrees that follow-up 
investigations may be appropriate in 
some cases. However, MSHA believes 
that in most circumstances the regular 
MSHA inspection presence at the mine 
provides sufficient information to the 
Agency regarding implementation of the 
modification. Thus, the final rule does 
not require a follow-up investigation 
before the Administrator proposes 
amendments to the modification, nor 
does it formally require consultation 
with the representative of miners. As in 
the past, however, MSHA encourages 
the submission of information about the 
petition by the miners’ representative, 


especially regarding problems in 
applying the terms and conditions of the 
modification. Also, if the miners at the 
mine believe that the operator is 
violating the terms and conditions of the 
order granting the petition, an inspection 
may be requested under § 103(g) of the 
Mine Act. 


Other Issues 


Department of Interior cases. Existing 
part 44 includes a number of references 
to pending petition for modification — 
cases transferred to the Department of 
Labor from the Department of the 
Interior when MSHA was created in 
1978. No such petitions remain pending 
before MSHA. Accordingly, the final 
rule removes § 44.2{f),-§ 44.7, § 44.33{d) 
and the provision in § 44.35 which 
references § 44.33(d). The final rule also 
revises § 44.1 to remove a reference to 
pending Department of the Interior 
cases from the existing scope and 
construction provision. 

Notice of granted petition. In the 
proposal, MSHA indicated its intention 
to delete § 44.5{a). This section requires 
a notice of a granted petition for 
modification to be published in the 
Federal Register. A commenter, 
however, indicated that such notices are 
the only means by which interested non- 
parties to the petition proceeding are 
informed of the modification. After 
consideration of this comment, § 44.5(a) 
is retained in its current form. 

Definition of miners’ representative. 
Commenters suggested revising the 
current definition of representative of 
miners in final rule. Generally, the 
commenters wished to clarify that the 
term “representative of miners” means a 
person employed at the mine. 

The final rule does not incorporate 
this suggestion. MSHA believes that the 
current definition is adequate to ensure 
meaningful participation by the miners 
in the petition process and is consistent 
with the provisions of the Mine Act. 

Power of administrative law judges. A 
commenter suggested adding a provision 
to existing § 44.22 to authorize the 
administrative law judge to stay petition 
proceedings to permit time for the 
investigation of conditions causing an 
imminent danger to miners which may 
impact the decision. After consideration 
of this comment, the final rule does not 
include such a provision. MSHA 
recognizes the authority of the 
administrative law judge to suspend 
hearings, if necessary. Generally, 
however, a stay of the proceeding 
should not be necessary, especially 
because a granted petition for 
modification is not operative during the 
hearing unless temporary relief has been 





granted by the Administrator under the 
final rule. In § 44.16, the administrative 
law judge is specifically authorized to 
modify, affirm, or set aside the order 
granting such relief. Additionally, 
MSHA inspectors always have the 
authority to investigate conditions 
which may result in an imminent danger 
to miners. If such conditions may impact 
the presiding judge's decision in the 
case, MSHA believes that is the 
Administrator's duty to bring this 
evidence to the judge's attention. The 
presiding judge may use the evidence, 
and take any actions which are 
necessary and appropriate under the 
circumstances. Also under § 44.22{e) of 
the final rule, the Administrator may 
request a remand of the proceeding, if 
necessary. 


Ill. Executive Order 12291 and the 
Regulatory Flexibility Act 


The Agency has determined that this 
final rule will not result in a major cost 
increase nor have an incremental effect 
of $100 million or more on the economy. 
Therefore, a regulatory impact analysis 
is not required. The agency has also 
determined that the final rule will not 
have a significant impact on a subtantial 
number of small entities. Accordingly, a 
regulatory flexibility analysis is not 
required. 

IV. Paperwork Reduction Act 


The final rule does not introduce new 
recordkeeping requirements and will not 
change existing recordkeeping burdens 
associated with filing petitions for 
modification. 


V. List of Subjects in 30 CFR Part 44 


Mine safety and health, Rules of 
practice for petitions for modification of 
mandatory safety standards, Temporary 
relief, Relief pending appeals. 

Dated: December 20, 1990. 

William J. Tattersall, 


Assistant Secretary for Mine Safety and 
Health. 


Accordingly, subparts A, B, C, and E, 
part 44, chapter I of title 30, Code of 
Federal Regulations are amended as 
follows: 


PART 44—RULE OF PRACTICE FOR 
PETITIONS FOR MODIFICATION OF 
MANDATORY SAFETY STANDARDS 


1. The authority citation for part 44 is 
revised to read as follows: 
Authority: 30 U.S.C. 957. 


2. Paragraph (a) of § 44.1 is revised to 
read as follows: 


§ 44.1 Scope and construction. 

(a) The procedures and rules of 
practice set forth in this part shall 
govern petitions for modification of 
mandatory safety standards filed under 
section 101{c) of the Act. 


* * * * * 


§ 44.2 [Amended] 
3. Paragraph (f) of § 44.2 is removed. 


4. Paragraph (b) of § 44.4 is revised to 
read as follows: 


§44.4 Standard of evaluation of petitions; 
effect of petitions granted. 
* * * * * 


(b) Except as may be provided in 
§ 44.16 for relief to give effect to a 
proposed decision and order, a decision 
of an Administrator or an administrative 
law judge granting or denying a petition 
for modification shall not be effective 
until time for appeal has expired under 
§ 44.14 or § 44.33, as appropriate. 


* * * 


5. Section 44.6 is amended by revising 
paragraphs (b), (e), and (f) to read as 
follows: 


§ 44.6 Service. 


* * * * + 


(b) All documents filed subsequent to 
a petition for modification may be 
served personally or by first class mail 
to the last known address of the party. 
Service may also be completed by 
telecopier or other electronic means. 


* * * * * 


(e) Service by mail shall be complete 
upon mailing. Service by telecopier or 
other electronic means shall be 
complete upon receipt. 

(f) Whenever a party has the right to 
do some act within a prescribed period 
after the service of a document or other 
material upon the party and the 
document or other material is served 
upon the party by mail, 5 days shall be 
added to the prescribed period: 
Provided, that specific provisions may, 
for good cause, be made otherwise by 
an order of an administrative law judge 
or the Assistant Secretary in a particular 
proceeding pending before that person. 

6. Section 44.7 is revised to read as 
follows: 


§ 44.7 Filing. 

For purposes of this part, a petition, 
request for hearing, notice of appeal, or 
other document shall be considered to 
be filed when received, or when mailed 
by certified mail, return receipt 
requested. Such documents may be filed 
by telecopier or other electronic means. 


7. Section 44.8 is revised to read as 
follows: 
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§ 44.8 Ex parte communication. 


There shall be no ex parte 
communication with respect to the 
merits of any case not concluded 
between the Assistant Secretary or the 
administrative law judge, including any 
employee or agent of the Assistant 
Secretary or of the administrative law 
judge, and any of the parties, 
intervenors, representatives, or other 
interested parties. 


8. Section 44.10 is revised to read as 
follows: 


§ 44.10 Filing of petition; service. 


A petition for modification of the 
application of a mandatory safety 
standard under section 101(c) of the Act 
may be filed only by the operator of the 
affected mine or any representative of 
the miners at such mine. All petitions 
must be in writing and must be filed 
with the Director, Office of Standards, 
Regulations, and Variances, Mine Safety 
and Health Administration, 4015 Wilson 
Boulevard, Arlington, VA 22203. If the 
petition is filed by a mine operator, a 
copy of the petition shall be served by 
the mine operator upon a representative 
of miners at the affected mine. If the 
petition is filed by a representative of 
the miners, a copy of the petition shall 
be served by the representative of 
miners upon the mine operator. Service 
shall be accomplished personally or by 
registered or certified mail, return 
receipt requested. 


9. Section 44.12 is amended by 
revising paragraphs (a) and (b) to read 
as follows: 


§ 44.12 Procedure for public notice of 
petition received. 

(a) Within 15 days from the filing of a 
petition for modification, the Mine 
Safety and Health Administration will 
give notice of the petition to each known 
representative of miners or the operator 
of the affected mine, as appropriate, and 
shall publish notice of the petition in the 
Federal Register. 

(b) The Federal Register notice shall 
contain a statement that the petition has 
been filed, identify the petitioner and 
the mine or mines to which the petition 
relates, cite the mandatory safety 
standard for which modification is 
sought, and describe the requested 
relief. 


* * * * o 


10. Section 44.13 is revised to read as 
follows: 


§ 44.13 Proposed decision. 
(a) Upon receipt of a petition for 


modification, the Mine Safety and 
Health Administration shali cause an 
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investigation to be made as to the merits 
of the petition. Any party may request 
that the investigation of the petition for 
modification be expedited, or that the 
time period for investigating the petition 
be extended. Such requests shall be 
granted in the discretion of the 
Administrator upon good cause shown. 

(b) As soon as is practicable after the 
investigation is completed, the 
appropriate Administrator shall make a 
proposed decision and order, which 
shall be served upon all parties to the 
proceeding. The proposed decision shall 
become final upon the 30th day after 
service thereof, unless a request for 
hearing has been filed with the 
appropriate Administrator, as provided 
in § 44.14 of this part. 

(c) Service of the proposed decision is 
complete upon mailing. 

11. A new paragraph (c) is added to 
section 44.14 to read as follows: 


§ 44.14 Request for hearing. 


* * * * * 


(c) Partial appeal. (1) If the 
Administrator has issued a proposed 
decision and order granting the 
requested modification, a request for 
hearing on the proposed decision and 
order may be made by any party based 
upon objection to one or more of the 
terms and conditions of the 
Administrator's proposed decision and 
order. If such a request for hearing is 
made, the request should specify which 
of the terms and conditions should be 
the subject of the hearing. 

(2} During the pendency of the partial 
appeal, the proposed decision and order 
of the Administrator will become final 
on the 30th day after service thereof, 
unless a request for hearing on the 
proposed decision and order is filed in 
accordance with paragraph (a) of this 
section by any other party. The decision 
and order will remain in effect as 
preposed by the Administrator until the 
terms and conditions for which the 
hearing was requested are modified, 
affirmed, or set aside by a final order of 
the presiding administrative law judge 
or the Assistant Secretary. The 
presiding administrative law judge shall 
take such action upon a determination 
of whether— 

(i) The terms and conditions for which 
the hearing was requested are necessary 
to ensure that the alternative method of 
achieving the result of the standard will 
at all times guarantee to the miners at 
the mine at least the same measure of 
protection afforded to the miners at the 
mine by such standard; or 

(ii) In the case of a petition involving a 
finding by the Administrator of a 
diminution of safety to the miners 
caused by application of the standard at 


the mine, whether the terms and 
conditions for which the hearing was 
requested are necessary to provide 
equivalent protection to the miners at 
the mine from the hazard against which 
the standard is directed. 

12. Section 44.15 is revised to read as 
follows: 


$44.15 Referral to Chief Administrative 
Law Judge. 

Upon receipt of a request for hearing 
as provided in § 44.14 of this part, the 
Administrator shall, within 5 days, refer 
to the Chief Administrative Law Judge 
the original petition, the proposed 
decision and order, all information upon 
which the proposed decision was based, 
any written request for a hearing on the 
petition filed, any other written 
comments or information received and 
considered in making the proposed 
decision. The MSHA investigation 
report shall be made part of the record 
on the petition. 


13. Section 44.16 is revised to read as 
follows: 


§ 44.16 Application for temporary relief; 
relief to give effect to the proposed 
decision and order. 

(a) Time for filing. An application for 
temporary relief from enforcement of a 
mandatory standard inay be filed at any 
time before a proposed decision and 
order is issued on a petition for 
modification and shall be served upon 
all parties to the proceeding. 

(b) With whom filed. The application 
shall be filed with and decided by the 
appropriate Administrator. 

(c) Investigation and decision. Upon 
receipt of an application for temporary 
relief, the Administrator shall cause an 
investigation to be made as to the merits 
of the application. As soon thereafter as 
practicable, but in no event greater than 
60 days from filing of the application, 
the Administrator shall issue a decision. 
If the Administrator does not issue a 
decision within 60 days of filing of the 
application, the application shall be 
deemed to be denied. 

(d) Contents of application. An 
application for temporary relief shall 
comply with applicable general 
requirements of this part, state the 
specific relief requested, and include 
specific evidence showing how the 
applicant meets the criteria set forth in 
paragraph (e) of this section. 

(e) Criteria: Before temporary relief is 
granted, the applicant must clearly show 
that— 

(1) The application was filed in good 
faith; 

(2) The requested relief will not 
adversely affect the health or safety of 
miners in the affected mine; 


(3) An identifiable hazard to miners 
exists in the mine which is caused by 
application of the standard at the mine; 

(4) Other means will be used to 
reasonably address the hazard against 
which the original standard was 
designed to protect; and 

(5) Compliance with the staudard 
while the petition for modification is 
pending will expose miners to the 
identifiable hazard upon which the 
application is based. 

(f} Response. All parties to the 
proceeding in which an application for 
temporary relief has been filed shall 
have 15 days from receipt of the 
application to file a written response 
with the Administrator. 

(g) Evidence. An application for 
temporary relief or a response to such 
an application may be supported by 
affidavits or other evidentiary matter. 

(h) Findings. Temporary relief may be 
granted by the Administrator upon a 
finding that application of the standard 
at the mine will result in a diminution of 
safety to the miners at such mine. 

(i) Appeal to the Office of the 
Administrative Law Judges. If the 
application for temporary relief is 
granted by the Administrator, any other 
party may request a hearing within 15 
days of the Administrator's decision. 
The request shall be addressed to the 
Administrator and shall be referred by 
the Administrator, along with the 
petition for modification, to the Chief 
Administrative Law Judge in accordance 
with § 44.15, The hearing and decision of 
the presiding administrative law judge 
shall be in accordance with subparts C 
through E of this part. After referral of 
the petition for modification and 
application for temporary relief, no 
further decision shall be rendered by the 
Administrator. 

(j) Duration of relief. An order 
granting temporary relief shall be 
effective until superseded by the 
Administrator's proposed decision and 
order, unless a hearing is requested in 
accordance with paragraph (i) of this 
section. If such hearing is requested, the 
temporary relief shall remain in effect 
until modified, affirmed or set aside by 
the presiding administrative law judge. 
In-no case. however, shall the 
Administrator’s order remain in effect 
for more than one year, unless renewed 
or affirmed by the presiding 
administrative law judge. 

(k) Application for relief to give effect 
to the proposed decision and order. At 
any time following the proposed 
decision and order of the Administrator 
on the accompanying petition for 
modification, any party may request 
relief to give effect to the proposed 
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decision and order until it becomes 
final. 

(i) An application for relief under 
paragraph {k) shall be filed with the 
Administrator and shall include a good 
faith representation that no party is 
expected to contest the granting of the 
petition for modification. 

(m) A decision to grant relief 
requested under paragraph (k) will take 
effect on the seventh day following the 
decision. If a request for hearing on the 
proposed decision and order is filed in 
accordance with § 44.14 prior to the 
seventh day following the granting of 
such relief, the relief will not become 
effective. If such request for hearing on 
the proposed decision and order is filed 
after relief becomes effective, the relief 
will expire immediately. 

14. Section 44.20 is revised to read as 
follows: 


§ 44.20 Designation of administrative law 
judge. 


Within 5 days after receipt of a 
referral of a request for hearing in a 
petition for modification proceeding, the 
Chief Administrative Law Judge shall 
designate an administrative law judge 
appointed under section 3105 of Title 5 
of the United States Code to preside 
over the hearing. 

15. In § 44.22, paragraph {e) is added 
to read as follows: 


{e) Remand. The presiding 
administrative law judge shall be 
authorized to remand the petition for 
modification proceeding to the 
appropriate Administrator based upon 
new evidence which was not available 
to the Administrator and which may 
have. materially affected the 
Administrator's proposed decision and 
order. Remand may be upon the judge’s 
own motion or the motion of any party, 
and shall be granted in the discretion of 
the presiding administrative law judge. 

16. Section 44.24 is revised to read as 
follows: 


§ 44.24 Discovery. 

Parties shall be governed in their 
conduct of discovery by appropriate 
provisions of the Federal Rules of Civil 
Procedure, except as provided in § 44.25 
of this part. After consultation with the 
parties, the administrative law judge 
shall prescribe a time of not more than 
45 days to complete discovery. 
Alternative periods of time for discovery 
may be prescribed by the presiding 
administrative law judge upon the 
request of any party. As soon as is 
practicable after completion of 


discovery, the administrative law judge 
shall schedule a hearing in accordance 
with § 44.28 of this part. 

17. Section 44.27 is amended by 
revising paragraphs {a) and (b)(2) to 
read as follows: 


§ 44.27 Consent findings and rules or 
orders. 


(a) General. At any time after a 
request for hearing is filed in 
accordance with § 44.14, a reasonable 
opportunity may be afforded to permit 
negotiation by the parties of an 
agreement containing consent findings 
and a rule or order disposing of the 
whole or any part of the proceedings. 
Allowance of such opportunity and the 
duration thereof shall be in the 
discretion of the Chief Administrative 
Law Judge, if no administrative law 
judge has been assigned, or of the 
presiding administrative law judge. In 
deciding whether to afford such an 
opportunity, the administrative law 
judge shall consider the nature of the 
proceeding, requirements of the public 
interest, representations of the parties, 
and probability of an agreement which 
will result in a just disposition of the 
issues involved. 

(bof) * * ° 

(2) That the record on which any rule 
or order may be based shall consist of 
the petition and agreement, and all other 
pertinent information, including: any 
request for hearing on the petition; the 
investigation report; discovery; motions 
and requests, filed in written form and 
rulings thereon; any documents or 
papers filed in connection with 
prehearing conferences; and, if a hearing 
has been held, the transcript of 
testimony and any proposed findings, 
conclusions, rules or orders, and 
as reasons as may have been 

iled. 


* * * * * 


18. Section 44.31 is revised to read as 
follows: - 


§ 44.31 Proposed findings of fact, 
conciusions, and orders. 


After consultation with the parties, 
the administrative law judge may 
prescribe a time period of 30 days within 
which each party may file proposed 
findings of fact, conclusions of law, and 
rule or order, together with a supporting 
brief expressing the reasons for such 
proposals. Such time may be expedited 
or extended upon request and at the 
discretion of the Administrative Law 
Judge. Proposals and briefs shall be 
served on all other parties and shall 
refer to all portions of the record and to 
all authorities relied upon in support of 
each proposal. 
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19. Paragraph (a) in § 44.32 is revised 
to read as follows: 


§ 44.32 Initial decision. 


{a) Within 60 days after the time 
allowed for the filing of proposed 
findings of fact and conclusions of law, 
the administrative law judge shall make 
and serve upon each party a decision, 
which shall become final upon the 30th 
day after service thereof, unless an 
appeal is filed as provided in § 44.33 of 
this part. After consultation with the 
parties, the administrative law judge 
may expedite or extend the time for 
issuing the decision. The decision of the 
administrative law judge shail include: 

(1) A statement of findings of fact and 
conclusions of law, with reasons 
therefor, upon each material issue of 
fact, law, or discretion presented on the 
record; and 

(2) The appropriate rule, order, relief. 
or denial thereof. 


* * * * * 


20. Paragraph (d) of § 44.33 is 
removed. 

21. Section 44.34 is revised to read as 
follows: 


§ 44.34 Transmission of record. 

If an appeal is filed, the 
administrative law judge shall, as soon 
thereafter as is practicable, transmit the 
record of the proceeding to the Assistant 


Secretary for review. The record shall 


include: the petition; the MSHA 
investigation report; any request for 
hearing on the petition; the transcript of 
testimony taken at the hearing, together 
with exhibits admitted in evidence; any 
documents or papers filed in connection 
with prehearing conferences; such 
proposed findings of fact, conclusions of 
law, rules or orders, and supporting 
reasons, as may have been filed; and the 
administrative law judge's decision. 

22. Section 44.35 is revised to read as 
follows: 


§ 44.35 Decision of the Assistant 
Secretary. 

Appeals from a decision rendered 
pursuant to § 44.32 of this part shall be 
decided by the Assistant Secretary 
within 120 days after the time for filing 
responding statements under § 44.33 of 
this part. The Assistant Secretary's 
decision shall be based upon 
consideration of the entire record of the 
proceedings transmitted, together with 
the statements submitted by the parties. 
The decision may affirm, modify, or set 
aside, in whole or part, the findings, 
conclusions, and rule or order contained 
in the decision of the presiding 
administrative law judge and shall 
include a statement of reasons for the 
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action taken. The Assistant Secretary 
may also remand the petition to the 
administrative law judge for additional 
legal or factual determinations. Any 
party may request that the time for the 
Assistant Secretary’s decision be 
expedited. Such requests shall be 
granted in the discretion of the Assistant 
Secretary. 

23. Section 44.50 is revised to read as 
follows: 


§ 44.50 Effect of appeal on initial decision. 

Except as provided in § 44.14(c), a 
proposed decision and order of an 
Administrator is not operative pending 
appeal to an administrative law judge, 
and a decision of an administrative law 
judge is not operative pending appeal to 
the Assistant Secretary. 

24. Section 44.52 is revised to read as 
follows: 


§ 44.52 Revocation of modification. 


(a) Petition for revocation. Any party 
to a proceeding under this part in which 
a petition for modification of a 
mandatory safety standard was granted 
by an Administrator, administratior law 
judge, or the Assistant Secretary may 
petition that the modification be 
revoked. Such petition shall be filed 
with the Chief Administrative Law Judge 
for disposition. 

(b) Revocation by the Administrator. 
The appropriate Administrator may 
propose to revoke a modification 


previously granted by the Administrator, 
an administrative law judge, or the 
Assistant Secretary, by issuing a 
proposed decision and order revoking 
the modification. Such proposed 
revocation and a statement of reasons 
supporting the proposal must be served 
upon all parties to the proceeding, and 
shall become final on the 30th day after 
service thereof unless a hearing is 
requested in accordance with § 44.14. 

(c) Revocation of a granted 
modification must be based upon a 
change in circumstances or because 
findings which originally supported the 
modification are no longer valid. 

(d) Disposition of the revocation shall 
be subject to all procedures of subparts 
C through E of this part. 


25. Section 44.53 is added to read as 
follows: 


§ 44.53 Amended modification. 


(a) The Administrator may propose to 
revise the terms and conditions of a 
granted modification by issuing an 
amended proposed decision and order, 
along with a statement of reasons for 
the amended proposed decision and 
order, when one or both of the following 
occurs: 

(1) A change in circumstances which 
originally supported the terms and 
conditions of the modification. 

(2) The Administrator determines that 
findings which originally supported the 


terms and conditions of the modification 
are no longer valid. 

(b) The Administrator's amended 
proposed decision and order shall be 
served upon all parties to the proceeding 
and shall become final upon the 30th 
day after service thereof, unless a 
request for hearing on the proposed 
amendments is filed under § 44.14. If a 
request for hearing is filed, the amended 
proposed decision and order shall be 
subject to all procedures of subparts C 
through E of this part as if it were a 
proposed decision and order of the 
Administrator issued in accordance with 
§ 44.13. The original modification shall 
remain in effect until superseded by a 
final amended modification. 

(c) In cases where the original 
decision and order was based upon an 
alternative method of achieving the 
result of the standard, the amended 
decision and order shall at ail times 
provide to miners at the mine at least 
the same measure of protection afforded 
to the miners at the mine by such 
standard. In cases where the original 
decision and order was based upon a 
diminution of safety to the miners 
resulting from application of the 
standard at such time, the amended 
decision and order shall not reduce the 
protection afforded miners by the 
original decision and order. 

[FR Doc. 90-30241 Filed 12-27-90; 8:45 am] 
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AGENCY: Food and Nutrition Service, 
USDA. 


ACTION: Proposed rule. 

SUMMARY: This rule proposes to 
strengthen requirements for operation of 
the Special Supplemental Food Program 
for Women, Infants, and Children (WIC) 
in vendor management and several 
related program areas, including 
identification of dual participation, 
participant sanctions, accountability, 
disposition of food instruments, 
management evaluations, and corrective 
actions. These proposed changes would 
ensure greater program accountability 
and efficiency, decrease abuse and loss 
of program funds, and in turn, enable 
State agencies to serve more 
participants with available funds. 


DATES: To be assured of consideration, 
written comments must be received on 
or before April 29, 1991. Since comments 
are being accepted simultaneously on 
several separate rulemakings, 
commentors on this proposed rule are 
asked to label their comments “Food 
Delivery Systems.” 
ADDRESSES: Comments may be mailed 
to Ronaid J. Vogel, Director, 
Supplemental Food Programs Division; 
Food and Nutrition Service, USDA, 3101 
Park Center Drive, room 540, 
Alexandria, Virginia 22302, (703) 756- 
3746. All written submissions will be 
available for public inspection at this 
address during regular business hours 
(8:30 a.m. to 5:00 p.m.) Monday through 
Friday. 
FOR FURTHER INFORMATION CONTACT: 
Philip K. Cohen, Supplemental Food 
Programs Division, Food and Nutrition 
Service, USDA, 3101 Park Center Drive, 
Room 1017, Alexandria, Virginia 22302, 
(703) 756-3730. 
SUPPLEMENTARY INFORMATION: 
Classification 

This proposed rule has been reviewed 
under Executive Order 12291, and has 
been determined not to be major. The 
Department does not anticipate that this 
rule will have an impact on the economy 
of $100 million or more. This rule will 
not result in a major increase in costs or 
prices for consumers, individual 
industries, Federal, State, or local 
government agencies, or geographic 
regions. This rule will not have a 
significant adverse effect on 


competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. Alternative approaches to this 
rule have been evaluated and the 
potential! benefits to society of this rule 
have been determined to outweigh the 
potential costs to society. The objectives 
of this rule have been chosen to reflect 
the least net cost and maximum 
aggregate net benefit to society, taking 
into account the condition of particular 
businesses and organizations affected 
by the regulation, the condition of the 
national economy, and other regulatory 
actions contemplated for the future. 

This rule has been reviewed with 
regard to the requirements of the 
Regulatory Flexibility Act (5 U.S.C. 601- 
612). Pursuant to that review, the 
Administrator of the Food and Nutrition 
Service has certified that this rule will 
not have a significant impact on a 
substantial number of small entities. 

The recordkeeping requirements 
established in §§ 246.12 (e), (g), (h), (j), 
(k), and 246.23(c), and the reporting 
requirements established in §§. 246.4(a), 
246.12(m), and 246.19 (a) and (b), are 
being reviewed by the Office of 
Management and Budget in accordance 
with the Paperwork Reduction Act of 
1980 (44 U.S.C. 3507). 

This program is listed in the Catalog 
of Federal Domestic Assistance 
Programs under 10.557 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
State and local officials (7 CFR part 
3015, subpart V, and final rule-related 
notice published June 24, 1983 (48 FR 
29114)). 


References 


(1) National Vendor Audit: Audit 
Report 27661-2-Ch, Special 
Supplemental Food Program for Women, 
Infants and Children—Vendor 
Monitoring and Food Instrument 
Delivery Systems, June 15, 1988. 
Conducted by the Office of the Inspector 
General, U.S. Department of Agriculture. 

(2) WIC Vendor Management Study: 
Contract No. 53-3198-5-33 (report in 
preparation). Conducted for the Food 
and Nutrition Service by Professional 
Management Associates. (This study 
surveyed the 50 geographic WIC State 
agencies and the District of Columbia, 
excluding Vermont and Mississippi, 
which provide benefits exclusively 
through home delivery and direct 
distribution, respectively.) 

(3) Conference Committee Report 
(H.R. Rpt. No. 100-990, 100th Cong., 2nd 
Sess., Sept. 28, 1988) accompanying the 
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Agriculture Appropriations Act for 
Fiscal Year 1989 (Pub. L. 100-460). 

(4) Report of the House Committee on 
Appropriations (H.R. Rpt. No. 101-361, 
101st Cong., ist Sess., Nov. 16, 1989) 
accompanying the bill making 
appropriations for Rural Development, 
Agriculture, and Related Agencies for 
Fiscal Year 1990. 


1. Background 


Major amendments to the WIC 
Program Regulations regarding food 
delivery systems were published on 
May 28, 1982 at 47 FR 23626 in response 
to audits and management evaluations 
disclosing problems in the food delivery 
area which could result in loss of WIC 
Program funds. For reasons discussed in 
detail below, the May 1982 regulations 
have not brought about an acceptable 
level of improvement in vendor 
management. Since 1982, the Program 
has grown in size and complexity. The 
Fiscal Year 1983 appropriation for the 
WIC Program was approximately 1.16 
billion dollars. The appropriation has 
grown to approximately 2.35 billion 
dollars in Fiscal Year 1991. As the 
Program has expanded, so have the 
potential for loss through abuse and the 
need for more effective vendor 
management systems. State agencies 
have responded to this need with 
varying levels of effort and success. 
Some State agencies have developed 
sophisticated systems for identifying 
potentially abusive vendors based on 
the review of redeemed food 
instruments, and have conducted 
numerous undercover investigations of 
high-risk vendors. For instance, the WIC 
Vendor Management Study indicated 
that 37 percent of the State agencies 
studied (the 48 geographic State 
agencies with retail food delivery 
systems, plus the District of Columbia), 
produce a statistical report using the 
most sophisticated indicators of abuse, 
and 73 percent of these State agencies 
performed compliance buys of high-risk 
vendors. At the other extreme, some 
States use very simple indicators for 
identifying high-risk vendors such as 
participant complaints and manual 
reviews of redeemed food instruments 
and do little more to follow up when 
problem vendors are identified than 
send warning letters. Although the 
Department does not have statistically 
representative data upon which to base 
a projection of the nationwide incidence 
and magnitude of vendor abuse, the 
most recent audit of program vendor 
management conducted by the 
Department's Office of the Inspector 
General (OIG) indicates that significant 
levels of vendor abuse persist (Audit 
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Report 27661-2-Ch). This rulemaking is 
intended'to:establish astructure of 
management and oversight procedures 
which can be expected to yield more 
consistent, integrated, and effective 
vendor management. 


a. Efforts to Improve Vendor 
Management 


In response to the-need:for better 
vendor management, the Department 
has. developed and.applied a number of 
different strategies.to.assist State 
agencies to.establish more effective 
management systems. The Department 
and State agencies. cooperatively 
pursued an. initiative called Focus On - 
Management, which began in September 
1986.and yielded national standards of 
practice for voluntary. implementation. in 
a number of program management 
areas, including the vendor management 
functions of selection, training, high-risk 
identification,.and appeals. The 
Department.also funded Massachusetts 
to conduct a.study, entitled Applied 
Research on Vendor Abuse (ARVA)}, 
which, im1985, resulted in the 
development of statistical indicators to 
identify problem vendors. The 
effectiveness of these indicators was 
validated through undercover 
investigations performed. in the State. A 
WIC compliance investigation videotape 
was developed in 1983, and the 
Department issued a WIC Compliance 
Buy Handbook in 1985. These provide 
detailed guidance om techniques for 
performing undercover investigations. 
Two national conferences have been 
held since 1987 to address vendor 
management topics such as high-risk 
identification, vendor monitoring, and 
appeals. The Department also funded a 
number of regional training sessions 
devoted to the practical application of 
high-risk vendor identification criteria. 
In December 1988, FNS issued 
Instruction 906-1, Revision 1, which 
facilitates the sharing of information on 
vendors authorized by both the WIC 
and Food Stamp:Programs: The 
Department most recently funded the 
WIC Vendor Management Study (final 
report in preparation) to obtain 
comprehensive, detailed information on 
current State agency procedures and 
capabilities in the-area of vendor 
management as a prelude to this 
proposed rulemaking. 

All of the above efforts were:intended 
to: help: State agencies develop: more 
effective vendor management systems. 
However, the national OIG audit 
mentioned above, (No. 27661—2-Ch, 
dated June:15, 1988): identified: 
continuing problems with overcharging: 
and other vendor-related abuses, 
reflecting:a: need for beth the 


Department and State agencies to 
strengthen. vendor selection, monitoring 
and sanctioning; and to improve food 
instrument accountability efforts. 
Congress has also: recognized! the need 
for improved vendor management. The 
Conference Committee Report 
accompanying Public Law 100-460, the 
Agriculture Appropriations Acct for 
Fiscal Year 1989;. stated: “The conferees 
agree: that efforts: should be undertaken 
to improve: the performance: of States: in 
the management of vendor participation 
in the Special Supplemental Food 
Program for Women, Infants, and 
Children (WIC)” (House Report number 
106-990, September’ 28; 1988). In its 
report. accompanying the House 
Agriculture Appropriations Bill for 
Fiscal Year 1990,.the Committee on 
Appropriations reiterated this. concern: 
“The Committee. believes that the matter 
is a serious one and action needs to be 
taken to.prevent overcharging in the 
future: Each incidence of overcharging is 
an abuse of the WIC Program which 
wastes, the taxpayers’ money and 
reduces the funds. available to serve 
eligible women, infants and children” 
(Congressional Record, House Report 
number 101-361, November 16, 1989, 
H8776). . 


b. Characteristics of the Proposed Rule 


In response to the findings of the 
National Vendor Audit, the direction of 
Congress, and’ Management Evaluations 
conducted by FNS Regional Offices, the 
Department has developed this 
proposal. It provides State agencies with 
more detailed design standards for 
effective vendor management systems, . 
as opposed to the more generally 
worded requirements and emphasis on 
broad goals which characterize current 
regulations concerning WIC food 
delivery. Fhe emphasis in current 
regulations on general objectives has 
not yielded’ the-necessary improvements 
in vendor management. Therefore, this 
proposal weuld mandate specific 
procedures and criteria by which State 
agencies must manage vendors to 
effectively control fraud and abuse. In 
addition to proposing such procedures 
and criteria, the Department intends to 
monitor the results of vendor 
management more:closely. 

The following contrast exemplifies the 
difference in approach between current 
rules and this proposal. Current 
regulatory language (§ 246:12fi)(1)} 
addresses high-risk identification and 
monitoring simply by. requiring that 
State agencies design and implement a 
system to identify high-risk vendors and 
ensure on-site monitoring, and: to further 
investigate and: sanction such: vendors 
as appropriate. The current rule: then 


lists criteria the State agency may use: 
for identifying high-risk vendors,. sucl: as: 
level and/or severity of suspected 
overcharges, food instrument errors, and 
participant complaints. The rule 
suggests, rather than mandates, high- 
risk criteria, and the criteria listed are 
not the most effective now available: 
Furthermore, the current regulations fai? 
to establish a: minimum requirement for 
monitoring vendors-thus:identified. 
Finally, the regulations do-not specify 
what kind of menitering must be used to 
follow up-on high-risk identifications or 
what sanctions are appropriate: 
whenever various abuses are, in fact, 
detected. Thus weak and ineffective 
vendor management systems can 
comply with the letter, if not the spirit, 
of current goal-oriented vendor 
regulations. 

The new proposal, in contrast, would 
require the State agency to.identify high- 
risk vendors using specific, more 
effective criteria to be mandated’ by the 
Department, and would mandate follow- 
up on high-risk vendors thus identified 
through the effective investigative 
techniques of covert “compliance buys” 
and inventory. audits. It would: also 
specify strict minimum.and. maximum 
disqualification periods. for certain 
categories of vendor abuse. 

This. proposal was develaped. with the 
benefit of data from the WIC Vendor 
Management Study, which prevides a 
comprehensive profile of current State 
agency efforts. and. capabilities, and 
allows.the Department te estimate the 
impacts of the various .preposed. 
regulatory changes on current State 
agency vendor management sysiems. 
The Department has also received the 
input! of State agency and Federal 
experts in the food delivery area. 
Comments. were solicited from 
individuals. at a National Vendor 
Managers’ Conference/ Werkshop im 
December 1988 and. the 1989 meeting: of 
the National Association of WIC 
Directors. The Department has-also 
benefitted from the experiences of 
innovative and: aggressive State 
agencies which have experimented with 
various techniques for effective 
management of their food:delivery 
systems: Consequently,. the Department 
is now im @ better position than it was im 
1982, when the last major vendor 
management rules were published,.to 
propose specific basic design standards 
to improve WIC food delivery: Ithas: 
acquired greater knowledge.of effective 
methods. and techniques.and has. 
become increasingly aware that vendor 
management constitutes a system of 
interrelated processes: whicl must all 
interact effectively and cannot functien 





properly as a series of separate and 
independent steps. 

This regulation stresses the 
interaction and continuity between 
various food delivery areas. For 
example, it would require that vendors 
identified as high-risk receive first 
priority for monitoring, and that State 
agencies take action when monitoring 
identifies abuse in the form of 
appropriate sanctions that remove 
problem vendors from the program. 

Therefore, this regulation would not 
only strengthen the individual steps in 
the process of vendor management— 
selection, training, high-risk 
identification, monitoring, and 
sanctions—but would also increase 
overall system effectiveness by 
meaningfully tying these steps together. 
It would allow State agencies as much 
flexibility as possible within the 
framework of the mandated design 
standards to take into account the 
distinct individual characteristics of 
each State agency's system, and to 
facilitate further experimentation and 
innovation. 


c. Vendor Management and State 
Agency Administrative Resources 


This rulemaking would require most 
State agencies to devote more resources 
to vendor management. The need to 
address problems in this area of greatest 
program vulnerability to abuse and loss 
of funds is imperative. However, it 
should be noted at the outset that the 
proposal would not simply add new 
requirements. In a number of instances, 
the rule would replace a current 
requirement for achieving a vendor 
management objective with a more 
effective procedure. State agencies with 
50 or more authorized vendors would no 
longer be required to do representative 
monitoring. Instead, a quota would be 
established for the performance of either 
covert compliance buys or inventory 
audits focused on high-risk vendors, a 
potentially much more effective way of 
detecting vendor abuse than the current 
overt representative monitoring 
requirement. While a net increase in 
resources may be necessary to address 
the new requirement in some States, 
many others can meet it by reducing 
their elective, as opposed to required, 
monitoring efforts, which frequently 
include annual representative 
monitoring visits to a// authorized 
vendors, as opposed to the currently 
tequired 10 percent. 

The Department also wishes to 
emphasize that, while the proposed rule 
would establish additional vendor 
management requirements, it would also 
strengthen the State agencies’ position 
~is-a-vis abusive vendors and reduce 


the administrative burdens associated 
with acting against them. For example, 
the proposal would, for specific forms of 
program abuse, remove the three-year 
limit on vendor disqualifications and 
replace it with minimum and maximum 
disqualification periods, or permanent 
disqualifications, depending on the type 
of abuse, and its frequency. The 
Department also proposes to place 
reasonable limits on appeal rights and 
procedures. These changes, too, may 
permit a reallocation of administrative 
resources to meet additional food 
delivery system requirements. 


d. Topics Addressed in this Rulemaking 


This rulemaking proposes definitions 
of critical vendor management terms; 
establishes staffing requirements for 
vendor management; and strengthens 
vendor authorizations/agreements, 
training, high-risk identification and 
monitoring, sanctioning, overcharge 
detection and collection, and appeals. 
Related food delivery areas such as 
participant sanctions, food instrument 
review, security of food instruments, 
and corrective action plans are also 
addressed. 


e. Comments Solicited 


The Department encourages 
comments on the proposal and would 
like to know which provisions have 


support, as well as which cause concern. 


The Department is particularly 
interested in receiving comments which 
specifically identify any increased costs 
that specific provisions in this rule could 
generate. Estimates of such cost 
increases will be useful only if they are 
fully explained. Discussions in this 
context of redeployment of resources in 
response to this rule, e.g., reductions in 
routine monitoring of vendors or 
frequency of local agency reviews, 
would also be welcome. Commenters 
are asked to indicate at the outset that 
they are commenting on Food Delivery 
Systems regulations and to cite the 
section number (e.g., 246.12(f)(2)(iv)) of 
each provision addressed. Comments 
prove most helpful when they are 
specific, stating the reasons for support 
or opposition, suggesting modifications 
which would resolve a commenter’s 
concerns, and providing relevant 
background information and State- 
specific data as appropriate. Due to the 
inherent problems associated with the 
large volume of comments this rule is 
expected to generate, datafaxes will not 
be accepted. Commenters are asked to 
submit their comments to the 
Department in duplicate. All timely 
comments received are assured of 
careful consideration. 
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Specific changes are discussed in the 
following sections of this preamble. 
While provisions are generally 
addressed in their order of appearance 
in the regulatory text, considerable 
cross-referencing and occasional 
repetition have proven necessary due to 
the close interrelationship between 
areas of the vendor management and 
food delivery processes. 

Almost all regulatory provisions 
relative to food delivery systems appear 
in § 246.12 of the regulations. The 
rulemaking proposes numerous 
significant changes to this section. The 
standard procedure would be to print 
only the proposed amendments to this 
section. However, each of the steps in 
the management process, as primarily 
addressed in this section of the 
regulations, is a thoroughly integrated, 
organic process. Proposed changes 
cannot be fully understood and 
meaningfully assessed except in the 
context of the management function to 
which they apply. Therefore, the 
Department is printing in its entirety 
each alpha-numeric paragraph of 
§ 246.12 (e.g., § 246.12(m), § 246.12(g), 
etc.) which contains any proposed 
changes and identifying substantive 
proposed changes through placement 
between arrows (pm <4). Comments are 
solicited only on these changes and on 
proposals to remove provisions, which 
are discussed in the preamble. 


2. Definitions (Section 246.2) 


Food delivery systems vary 
significantly in structure from State to 
State. However, the discussion of 
prevalent problems necessary to 
facilitate improvement is possible only 
when based on a common 
understanding of key terms. Therefore, 
the Department proposes definitions to 
clarify some frequently used terms. 

A “compliance buy” would be defined 
as a covert, or under-cover, on-site 
investigation in which program 
representatives, posing as WIC 
participants, transact food instruments. 
This definition excludes on-site buys 
used in some States in which WIC staff 
or their agents pose as participants, 
purchase foods, and then introduce 
themselves to the vendor at the end of 
the transaction to discuss the results as 
a training mechanism. 

A “high-risk vendor” would be 
defined as a vendor identified as having 
a high probability of abusing the 
program through application of criteria 
mandated by the Department and 
supplemented by any additional criteria 
the State agency may choose to apply. 
This definition allows States to continue 
identifying “high-risk” vendors using 
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their own criteria, but also requires that 
those identified using Departmentally 
mandated criteria be considered high- 
risk. 

An “inventory audit” would be 
defined as an examination of food 
invoices or other proofs of vendor 
purchases to determine if the vendor 
purchased sufficient quantities of WIC 
foods to have sold the amounts of such 
foods for which the vendor has 
requested payment from the WIC 
Program during a given period of time. 
These audits are useful for identifying 
abusive vendors who: Buy food 
instruments from unauthorized vendors 
or from participants, and submit them to 
the State agency for payment, without 
having provided to participants the 
quantities of WIC foods prescribed on 
the food instruments; and/or exchange 
nonfood items, or unapproved foods at a 
flagrantly abusive level, for WIC food 
instruments. (Both inventory audits and 
compliance buys satisfy the 10-percent 
monitoring requirements proposed in 
§ 246.12(h)(1) of this rulemaking, as 
discussed in § 12 of the preamble.) 

“Limiting criteria” would be defined 
as standards developed by the State 
agency through which it determines the 
maximum number and distribution of 
vendors it will authorize. These criteria 
should result in a number and 
geographical distribution of authorized 
vendors in the State which ensure both 
participant access and a vendor 
population that the State agency can 
effectively manage. Limiting criteria 
establish the number and distribution of 
vendors to be authorized and have no 
bearing whatsoever on which vendors 
will be authorized. 

“Routine monitoring” would mean 
overt on-site monitoring during which 
WIC staff identify themselves to vendor 
personnel. Routine monitoring contrasts 
with compliance buys, which are 
defined as covert investigations, and 
inventory audits, which entail a specific 
procedure of records review. The quota 
for compliance buys or inventory audits 
which is proposed (see Section 12 of this 
preamble) necessitates a clear 
distinction between these activities and 
all other forms of monitoring, which 
would be encompassed by the term 
“routine monitoring.” This new term 
would replace “representative 
monitoring,” which has proven to be 
confusing because it refers to a method 
for selecting vendors'to be reviewed 
{i.e., random selection) that yields a 
representative sample, rather than the 
type of monitoring to be conducted. 

“Selection criteria” would be defined 
as standards mandated by the 
Department in § 246.12(e)({3), and any 
additional criteria established by the 


State agency, to select individual 
vendors for WIC authorization. 
Application of these criteria is meant to 
ensure systematic selection of only 
vendors who are qualified in order to 
provide food benefits to participants in a 
manner consistent with the WIC 
Program's mission and effective program 
operations. While selection criteria may 
have the incidental effect of limiting the 
number of vendors who are authorized, 
their purpose is to determine the 
identity, not the number, of such 
vendors. 

The definition of “vendor” would be 
limited to a business entity operating an 
individual retail outlet in a fixed 
location which provides authorized 
foods to WIC participants under 
contract or agreement with the WIC 
State agency, and companies which 
deliver authorized foods to the 
residences of participants in 
geographical areas, and at prices, 
specified in contracts or agreements 
with the State agency. Each individual 
retail store under a business entity 
which operates more than one store will 
be considered a separate vendor. This 
definition is meant to eliminate 
temporary food stands and trucks, or 
other mobile food sales operations, from 
consideration for authorization because 
their mobility makes it impracticable to 
monitor them adequately, because their 
sanitation and refrigeration capabilities 
are generally limited and problematical, 
and because it is difficult to limit their 
areas of operation. However, the 
Department would be interested to learn 
of situations in which mobile vendors 
may be needed to provide participant 
access and of procedures which can be 
employed to monitor such operations 
effectively, including the conduct of 
compliance buys. 

The proposal would also, in 
§ 246.12(f)(2)(xx) of this part, expand the 
circumstances under which 
authorization is voided from change of 
ownership, as required under current 
regulations (§ 246.12(f)(2)(xix)), to 
include a change in the physical location 
of the store or cessation of its 
operations. The need for a vendor in the 
program depends primarily on the 
vendor's location relative to other 
vendors and the participant population. 
When a store moves, that need must be 
reassessed. 

The Department believes that the 
complex issue of how to define “vendor” 
is critical to this rulemaking and 
particularly welcomes comments on the 
proposed definition and suggestions for 
alternatives that are simple, appropriate 
in all regulatory contexts where the term 
appears, and practicable. : 
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A definition for “vendor abuse” is 
proposed to be added to clarify that 
“abuse” includes both intentional and 
unintentional actions which violate 
program regulations or State agency 
policies or procedures such as those 
outlined in the terms of the vendor 
agreement. The Department believes 
that vendors should be held equally 
accountable for deliberate attempts to 
abuse the program and inadvertent 
actions since both ultimately may result 
in increased food costs and fewer 
participants being served. It would not 
be necessary for the State agency to 
ascertain the intent behind an action 
which, whether inadvertent or 
deliberate, has the same negative effect. 

The term. “vendor authorization” 
would be defined as the process by 
which vendors who initially apply for 
authorization or subsequently apply for 
reauthorization are assessed, selected, 
and enter into a contract or agreement 
with the State agency. This definition is 
proposed to clarify that the regulatory 
requirements for authorization apply 
equally to both new and reapplying 
vendors. 

The term “vendor overcharge” would 
be defined as intentionally or 
unintentionally charging a WIC 
participant more for food than the price 
charged to other customers; charging a 
WIC customer more than the current 
shelf price or, if applicable, more that 
the WIC contract price; or charging for 
food items not received by a WIC 
customer or for foods in excess of those 
listed on the food instrument. 

This definition takes into account 
State agencies which contract for a set 
price for WIC foods during the life of the 
agreement. Contract prices may be 
different than current shelf prices. It also 
clarifies that inadvertent mistakes 
which result in excess charges to the 
program are considered overcharges, 
that is, the State agency would not have 
to establish that the vendor intended to 
overcharge in order to determine that 
this form of abuse has taken place. 


3. Vendor Management Staffing (Section 
246.3(e)(4)) 


This section would be revised to 
require that State agencies with 50 or 
more authorized vendors as of October 1 
of each fiscal year employ a full-time 
vendor management specialist and 
identify that person by name in their 
State Plan. It would also require States 
with under 50 vendors as of that date to 
designate a staff person responsible for 
vendor management and to identify the 
designee in their State Plan. This 
requirement is being proposed because, 
although 37 percent of geographical 





State agencies already have a 
designated full-time vender management 
position, a wide range exists in State 
agency staff devoted to vendor 
management. in some State agencies, 
vendor management responsibilities are 
not clearly assigned to specific staff, 
resulting in the increased possibility of 
vendor abuse due to insufficient 
resource allocation, imprecisely fixed 
management responsibility, and the lack 
of an expert in this highly technical area 
of program management. The results of 
the recent Nationa! Vendor Audit and 
the requirements proposed elsewhere in 
this ccleaeidag make it necessary for 
State agencies to focus attention more 
sharply on vendor management. The 
Department, has, therefore, proposed 


responsible for, vendor management 
functions. 


4. State Plan Requirements (Section 
246.4) 


The State Plan section would be 
revised so as to conform with other 
sections of the proposal. The amar 
of the State agency s' patte! 

(Section 246.4{a)(4}) would be required 
to include the name of the full-time 

vendor manager or person responsible 
for vendor management, per the 
proposed change to § 246.3, which is 
discussed in section 3 of this 

Section 246.4{a}(14}{ii) would be revised 
to require a description of the State 
agency’s vendor limiting criteria 
required by § 246.12{e){3) of this 
proposal, which is discussed in section 7 
cf the preamble. State agencies which 
anticipate having fewer than 50 vendors 
as of October 1 of the fiscal year for 
which the plan is being exnbmitted would 
be required to describe which 
monitoring option (see § 246.12(h)}{2} of 
the rule and section 12 of the preamble) 
they will implement, and State agencies 
which choose to delegate any aspect of 
vendor monitoring must describe their 
monitoring quality control systems. The 
wording relative to accounting for the 
disposition of ail food instruments in 

§ 246.4{a)(14}{v) would be revised to 
accord with terminology in § 246.12{m), 
which is discussed in detail in section 16 
of this preamble. Section 246.4({a)(15) 
would be modified so that the State’s 
description of its system to prevent and 
detect dual participation accords with 

§ 246.7(k}{1){i}, which is discussed in 
section 5 of the preamble. 

Three paragraphs are proposed to be 
added to the section of the State Plan 
that addresses food delivery systems. 
This rulemaking places increased 


emphasis on vendor training and 
sanctions, and food instrument security, 
in $§ 246.12(g), 246.12{j), and 246.12{k) of 
this rulemaking, which are discussed in 
sections 11, 13, and 15, respectively, of 
the preamble. Given this emphasis, 
paragraphs added to this section would 
require descriptions of the State 
agency’s vendor training procedures 

{§ 246.4{a}{14)(xi)), vendor sanction 
system (§ 246.4({a)({14)(xii)), and system 
for ensuring the security of food 
instruments and other documents that 
can be used to generate program 
benefits (§ 246.4(a}(14){xiii)). 


5. Detection and Prevention of Dual 
Participation, and Claims (Sections 
246.7(k) and 246.23(c)) 

The Department's Office of the 
Inspector General reported in the 
National Vendor Audit that some State 
agencies have inadequate systems for 
preventing and detecting participant 
abuse and sometimes fail to follow up 
on possible dual participants whom they 
have identified. Proposed 
§§ 246.7(k}{1}fi) and 246. 246.23(c}{2) would 
strengthen intra-State dual participation 
detection efforts within the WIC 
Program, and between WIC and the 
Commodity Supplemental Food Program 
{CSFP}, by requiring the identification 
of, and follow-up on, all dual 
participants at least quarterly. Although 
net proposed in this regulation, the 
Department suggests that State agencies 
also attempt to identify dual 
participation between contiguous local 
service areas located in bordering State 
agencies if such efforts are feasible and 
if geographical and other factors make it 
likely that participants travel regularly 
between such locations. Also, the 
proposal (§ 246.7(k}{1}{iv)) would, as 
recommended by the Department's 
Office of the Inspector General, require 
the State agency to report annually to 
FNS the results of efforts to combat dual 
ge cme 

This proposed rule would not 
mandate that specific minimum 
matching criteria be used to identify 
dual p ts. Because limited 
evidence of the effectiveness of the 
various criteria currently used by State 
agencies is available, the Department is 
not in a position to mandate specific 
matching criteria. It seems likely, 
however, that Social Security numbers 
are the most effective and readily 
available personal identifiers. State 
agencies have long had authority to 
require Social Security numbers as a 
condition of participation. The 
Department recommends that, at a 
minimum, Social Security numbers be 
used whenever possible to identify dual 
participation. 
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This rulemaking (§ 246.23(c) (1) and 
(2}} would confirm FNS’ authority to 
recover from State agencies Federal 
food funds lost to the program through 
dual participation. FNS would establish 
a claim against the State agency for . 
such losses if it determines that the 
State agency has not made a reasonable 
effort to identify and recover funds 
improperly spent through dual 
participation. Examples of reasonable 
State agency effort include: generating 
dual participation reports at least 
quarterly and taking appropriate follow- 
up action, i.e., disqualifying dual 
participants from duplicative 
certifications or, at the State’s option, 
disqualifying such persons completely 
from the Program and, if applicable, the 
CSFP; and, to the extent such action is 
cost-effective, recovering or recouping 
the cash value of food benefits they 
have improperly received. 


6. Vendor Limiting Criteria (Section 
246.12(e)(2)) - 


Authorization to accept WIC food 
instruments is a privilege, not a right. In 
a few States, retail grocers play little or 
no role in the WIC food delivery system. 
A State agency can itself purchase all 
WIC foods through large-scale 
competitive procurements and distribute 
them directly te participants or contract 
with home delivery services. In the 
majority of States, where vendors do 
participate, their cooperation and 
service can contribute significantly to 
program operations. The Department 
gratefully acknowledges their 
contributions, in exchange for which 
they benefit from the considerable 
volume of food purchases made through 
WIC in the retail marketplace. However, 
it is important to be aware that 
participants, not vendors, are the 
program's clients. In order to use both 
administrative and food dollars 
effectively and efficiently for the benefit 
of participants, the WIC State agency 
must first have full and unqualified 
authority to limit the number and dictate 
the geographical distribution of vendors 
to be authorized in accordance with its 
analysis of participant access needs. 
Second, the State agency must be able 
to select individual vendors in a way 
that will promote efficient use of its food 
grant through both reasonable food 
prices and the reduced possibility of 
vendor fraud. While this necessary 
approach to vendor participation may 
restrict the ability of a particular grocery 
store to secure or retain WIC 
authorization, the Department believes 
that it is ultimately in the best interests 
of the low-income women, infants and 
children whom WIC serves 
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The State agency must apply a 
significant amount of resources to the 
management of each authorized vendor. 
A case file must be established and data 
collected and entered. Each vendor must 
be visited on-site at initial authorization. 
Training would have to be provided 
annually, as proposed in § 246.12(g) of 
this rulemaking. Other costs also 
increase with the number of authorized 
vendors. Compliance buys and other 
forms of monitoring would have to be 
performed as outlined in § 246.12(h) of 
this proposal. Reports must be produced 
and analyzed, mailings initiated, 
sanctions applied and tracked, and 
appeals held as appropriate. If the State 
authorizes more vendors than necessary 
to ensure participant access, which is 
always first priority, the resources 
available to manage vendors may not be 
sufficient to ensure effective oversight, 
thus increasing the opportunities for 
abuse or forcing curtailment of other 
critical State and local agency activities. 

Data from the Vendor Management 
Study suggests that many States do not 
distinguish between limiting criteria and 
selection criteria. Through limiting 
criteria, the State first decides how 
many vendors should be authorized and 
where, in general terms, they should be 
located. Limiting criteria must always be 
applied before selection criteria. Only 
after these decisions have been made 
can the State apply selection criteria to 
determine which specific vendors will 
be authorized. 

Data from the Vendor Management 
Study indicates that 59 percent of the 
State agencies that responded do not 
limit the numbers of vendors to be 
authorized. In order to address this 
situation, this proposal (§ 246.12(e)(2)) 
mandates that the State establish and 
implement criteria to limit the number 
and specify the distribution of vendors 
to be authorized. The State agency 
would not be required to use specific 
criteria when limiting vendor numbers. 
It would however, be required when 
developing the criteria to at least 
consider the establishment of 
participant-to-vendor ratios for sub- 
areas of its jurisdiction based on factors 
such as population density, distribution 
of participants, location of local 
agencies.and clinics, and availability of 
public transportation and road systems 
to the WIC population. The State agency 
would be required to implement limiting 
criteria consistently and systematically 
throughout its jurisdiction. 

The vendor limiting process is driven 
primarily by the need to provide 
participant access to authorized vendors 
and secondarily by the need for a 
vendor population that State and local 


agencies can effectively manage given 
the administrative resources available 
to them. Weighing these concerns, with 
clear priority for participant access, the 
State agency might, for example, 
develop a participant-to-vendor ratio or 
ratios. Typically, the State would first 
establish sub-areas within its 
jurisdiction based on such factors as the 
distribution of caseload, the location of 
local agencies and clinics, availability of 
public transportation and road systems 
to the WIC population, and the supply of 
prospective WIC vendors. Each area 
should have some degree of 
homogeneity if possibie. For example, it 
might be best to separate an agricultural 
community from an adjoining large 
urban area. Each type of sub-area, in 
turn, would be assigned an appropriate 
ratio. Theoretically, a State agency with 
a highly refined methodology might 
assign a different ratio to each 
individual sub-area, but States will more 
likely limit themselves to a small set of 
ratios capable of addressing, for 
example, the differing needs of rural and 
urban areas. 

While the results of vendor limitation 
would not need to be reassessed with 
the frequency, for example, of the 
vendor authorization process, the State 
agency would be required to establish a 
system to revise and/or reimplement its 
limiting criteria whenever relevant 
demographic shifts are known to have 
occurred or when significant changes in 
caseload allocation take place. 

As proposed in § 246.4{a)(14)(ii), the 
State agency’s limiting criteria would be 
a mandatory component of the food 
delivery system description in its State 
Plan. Its limitation system would be 
subject to public scrutiny and comment 
as part of the State Plan development 
process. Results of the limiting process 
would not, however, be subject to 
appeal in connection with the denial of 
a vendor's application for authorization. 
The limiting process is.irrelevant to 
denial of authorization because, as 
indicated above, it establishes only the 
desired number of vendors and in no 
way affects which vendors will be 
authorized. The selection process yields 
the latter determination and provides 
the basis for appeals. 


7. Vendor Selection Criteria (Section 
246.12(e)(3)) 


Having completed the limiting 
process, the State agency would then be 
in a position to apply vendor selection 
criteria. After the State established the 
number of vendors to be authorized, it 
would be necessary to employ some 
form of comparative/competitive 
selection system which enables it to 
rank applicant vendors and select from 
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the top down until the requisite number 
has been chosen. Basic yes/no eligibility 
criteria, such as adequate stock and 
inventory, for example, would be 
applied first to determine which vendors 
could be further considered. After using 
these yes/no criteria, the State would 
employ quantifiable criteria which 
enable it to rank applicants, such as 
their prices for WIC foods. If it has been 
decided that five vendors are needed in 
the area, the top-ranking five would be 
authorized. 

Selection criteria have sometimes 
been confused with limiting criteria 
because selection criteria may have-the 
incidental effect of limiting the number 
of vendors authorized. A State which 
has not employed limiting criteria may 
have used only yes/no selection criteria, 
for example, adequacy of stock and 
inventory and prices below a specific 
limit. Thus the State moved from the 
larger number of applicant vendors to 
the smaller number of vendors who 
meet the yes/no selection criteria. But 
the incidental limiting effect of such 
selection criteria cannot be predicted or 
controlled. Thus the State may have 
ended up with more vendors than it 
could effectively manage or too few to 
ensure participant access. Without any 
prior determination of how many 
vendors are needed, the State has no 
firm basis for adjusting the price limit to 
increase or decrease the number of 
vendors to be authorized. 

Development and application of good 
vendor selection criteria during the 
authorization process can provide a 
very cost-effective method of cost 
containment and abuse prevention. 
Current regulations do not address the 
establishment of vendor selection 
criteria. The current regulation refers to 
vendor evaluation criteria only in 
connection with the biennial assessment 
of vendor qualifications mandated by 
§ 246.12(g), and this section does not 
require the use of specific assessment 
criteria. In contrast, this proposal would 
require that State agencies implement 
specific selection criteria, while 
allowing them to supplement the 
mandatory core criteria with standards 
of their own choice. 

Local agencies would not be excluded 
from providing input into the selection 
process by this proposal. The 
Department recognizes that they can 
provide the State agency with valuable 
input regarding areas of participant 
concentration, vendor reputation in the 
community, and the quality of service 
which stores provide WIC participants. 
While encouraging the State agency to 
receive input from its local agencies 
during the selection process in areas the 





State considers appropriate, the 
Department wishes to stress that the 
Stale agency must itself have the degree 
of cognizance necessary to make the 
final decision regarding euthorization. 
The proposal would require, in contrast 
to $ 246-1248) of current sules, that all 
vender agreements be executed by the 
State agency. Local agencies would no 
longer be permitted to perform this 
function. 

State agencies would be required to 
systematically apply throughout their 

jurisdiction, at a minimum, five criteria 

which are outlined im this proposal 
(§ 246.212{e}[3)} when evaluating vendors 
for authorization. These are competitive 
price; adequate variety and quantity of 
authorized foods; lack of a record of a 
business-related criminal conviction, 
including any criminal conviction for a 
program violation, by a vendor itself or 
any of its current employees whose 
duties include handling WIC feod 
instruments, owners, officers, directors, 
or partners; lack of a history, during a 
period of up to six years prior te the 
date of application, of serious WIC 
noncompliance on the part of the 
vender, which includes but is not limited 
to, noncompliance caused by any of the 
individuals mentioned above; and lack 
of a history, during a period of up to six 
years prior to the date of application, of 
serious Food Stamp Program 
noncompliance on the part of the 
vendor, which includes but is not limited 
to noncompliance caused by any of the 
individuals mentioned above. “History” 
in this context could, at the State 
agency's discretion, consist of a single 
event. States are encouraged to develop 
and apply selection criteria in addition 
to the criteria proposed to be mandated 
which may help to select the best 
vendors. 

The first selection criterion, price 
(§ 246.12{e}(3}{i)}, is necessary to ensure 
that limited WIC funds serve as many 
participants as possible. Since WIC is 
not an entitlement program with funding 
available to serve all eligible applicants, 
higher food costs result in a lower 
number of perticipants. Price criteria 
could consist of ranking applicants 
based on either their shelf prices for 
WIC foods er their price bids for WIC 
foods, which may be lower than their 
shelf prices. Dollar limits could be 
developed based on historical data such 
as avetage redeemed prices for food 
instruments or on shelf prices. The limit 
calculated for each food package could 
be a statewide average, or could vary by 
area and/or vendor type. In the purely 
competitive price model, the State 
agency could decide to base its selection 
on either reported current shelf prices, 
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or to seek bids for prices that would be 


charged to the WIC Program. The 
ranking of vendors ing to their 
prices would facilitate selection of the 
number of vendors a State has 
determined it should authorize in order 
to meet the needs of an area. Merely 
establishing price limits would not. 

The second selection criterion, 
minimum variety and quantity of WIC- 
authorized foods (§ 246.12{e)(3)}{ii)), 
would require the vendor to have 
supplies of such foods that are 
adequate, as quantitatively defined by 
the State agency, to ensure that 
participants can receive the prescribed 
amounts and types of food. Minimum 
variety requirements refer to the 
minimum types and brands of WIC- 
approved foods, e.g., two types of milk 
(whole and low fat) or two types of 
cheese (American and Swiss}, that a 
vendor is required by the State agency 
to keep on the shelf at all times. 
Minimum quantity refers to keeping a 
minimum number of each type or brand 
of food, e.g., three containers for each 
type of milk or three packages of each 
type of cheese, on the shelves at all 
times. In addition, in establishing 
minimum variety and quantity 
requirements, the State agency could 
mandate that authorized foods be sold 
to WIC participants in specific package 
sizes only. 

The third proposed selection criterion 
is lack of a record of a business-related 
criminal conviction, including any 
criminal conviction for a program 
violation, on the part of the vendor itself 
or any of its current employees whose 
duties include the handling of food 
instruments, owners, officers, directors 
or partners (§ 246.12{e}(3}(iii)). This 
would include a conviction for a 
criminal offense by any court of 
competent jurisdiction, whether entered 
upon a verdict or a plea. This criterion is 
necessary to ensure that vendors 
without business integrity are not 
authorized to participate in the program. 
State agencies would de well to make 
an effort to check with appropriate State 
and Federal authorities to ensure that a 
record of such a conviction does not 
exist, but could rely exclusively upon 
the applicant vendor’s responses to 
questions regarding the record of the 
vendor and persons currently associated 
with the vendor in any of the above 
capacities. This provision would 
permanently ban such convicted 
vendors and persons from being 
associated with vendors who are 
authorized under the program. {It should 
be noted that, as discussed in section 13 
of this preamble, under § 246.12{j}(1}(iii), 
a vendor would be disqualified as long 


as any employee whose duties include 
handling WIC food instruments, owner, 
officer, director or partner who has been 
convicted of a business-related crime 
maintained his or her association with 
the vendor. If the convicted individual 
subsequently becomes associated with 
any other authorized vendor in one of 
above capacities, that vendor would 
also be disqualified fer as long as that 
individual maintained an association 
with the vender. Further, if any such 
person is associated in any of the above 
key capacities with a vendor that 
applies for authorization, that vendor 
would be denied. Finally, if the vendor 
itself receives a conviction for a 
business-related crime committed while 
on the program, the vendor would be 
permanently disqualified. ° 

The fourth selection criterion the 
Department proposes to mandate 
(§ 246.12(e)}(3){iv)) is lack of a history of 
serious WIC noncompliance during a 
period set by the State agency but not to 
exceed six years prior to the date of 
application on the part of the vendor or 
any of the persons currently associated 
with the vendor in any of the capacities 
mentioned above. Program violations by 
these key individuals which also result 
in criminal convictions would be subject 
to consideration under the criterion in 
§ 246.12(e)(3)(iii) concerning lack of a 
history of business-related criminal 
convictions; therefore the six-year 
maximum period for considering past 
WIC history would not apply. In 
determining what constitutes “serious” 
WIC noncompliance, the State agency 
must include, but is not limited to, 
consideration of whether the vendor has 
been subject to any of the vendor 
sanctions established under § 246.12(j) 
as a result of the acts or omissions of 
any of the key individuals listed in 
§ 246.12(e)}(3)(iii). State agencies could 
include other violations under the 
heading of serious noncompliance such 
as failure to provide restitution to the 
State for overcharge claims, repeated 
failure to take requested corrective 
action, failure to provide requested data 
or records to the State agency, failure to 
allow monitoring by program personnel, 
failure to attend mandatory training, 
and other such deficiencies. 

The State agency would also have the 
discretion to define how many instances 
of noncompliance constitute a “history 
of” serious noncompliance. Some types 
of nencompliance may be so serious or 
so blatant that one instance warrants 
nonselection. For others, the State could 
require & series of repeated instances or 
combinations of problems before it 
decides nonselection is warranted. 
However, as indicated above, the State 
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agency: could: not consider instances of 
noncompliance whichioecurred more: 
than six: years: prior to: the: date-of 
application unless they. led to: business- 
related criminal‘ convictionsi. 

The- fifth selection: criterior- concerns: 
lack of a history of Food’ Stamp Program 
noncompliance:(¥ 246:12(e)}{3)(v)}}: The 
State agency would be required! to 
establish a@ period of consideration of 
this criterion not to exceed six years 
prior to the-date of application unless 
the Food’ Stamp Program.(FSP); 
noncompliance also resulted: in.a 
business-related criminal’ conviction, in. 
which. case. the provisions:established in 
§ 246.12(e)(3)(iii);would apply, and:the. 
six-year maximum period. for: 
consideration. of past. FSP history. would: 
not:apply;. The: State:agency, must,. at, a- 
minimum, deny; the application of. any: 
vendor wher the vendor, or any 


individual who: at the time-of application: 


is associated: with: the vendor im any, of 
the capacities listed:in: § 246:12(e)(3) {iii}. 
has a# history of:serious: Food: Stamp 
Program noncompliance: during the: 
period:of consideration, Serious FSP’ 
noncompliance includes, but is not 
limited to, withdrawal‘ of authorization. 
for reasons of program abuse or 
disqualification: which is in effect at any 
time during this period;-or receipt of a 
civil money penalty during this period: 
The State agency woauld:also have the 
option te consider Food’ Stamp Program 
violations which did not result in any of 
these actions. It would base its 
determination on information it receives 
from the applicant or the Food:Stamp 
Program. The State agency would be: 
expected.not to depend on the Food 
Stamp Program to make determinations 
regarding the seriousness of Food Stamp 
Program. offenses, but to conduct its own 
independent assessment of the data it 
receives. 

Sanetioned: vendors have cecasionally 
attempted: to circumvent their sanction 
by; selling a store: for nominal: fee: to:a 
relative-or associate who: then reapplies: 
for authorization while: the persons 
responsible at the:time of 
disqualification actually maintain 
control of thie-store-and! its:profits. The 
Department proposes (§ 246:12(e)(4)}' to- 
establish this: specifically as a 
mandatory’ basis for not’ authorizing: an: 
applicant vendor; stipulating’in addition 
that, in determining: whether an owner 
has attempted to circumvent‘ a sanction; 
the State:agency would’ be required to 
consider whether the store. was.sold'to a 
relative by: blood’ or marriage, or was. 
sold for less than: its. fair market’ value. 


8. Timeframes: for Accepting: andi 
Processing Vendor Applications (Section: 
246.12(e)(6)) 

The Department’ considers: limiting: the: 
periods of time during which- 
applications for authorization: will be- 
accepted: and processed preferable-to 
accepting and processing applications: 
on a'continuous basis-fronr throughout 
the State-during: the entire year. This’ 
authority has beem implicit im the 
general responsibility for, and’ control 
over, vendor selection, which 
regulations:-have-always conferred upor: 
State-agencies. However; data from the 
Vendor Management' Study indicates 
that only 18 percent’ of thie State 
agencies: questioned limit periods: when: 
applications will be accepted!.As: 
discussed im Section’ 10'of the: preamble; 
this: proposal: would establist: a three-- 
year limit on vendor agreements; This 
limit would render application: 
timeframes relevant! for-all State- 
agencies: Therefore, this proposed: rule 
would also:confirm this: authority with 
the expectation: that it! will be: exercised! 
by more States in the-future. Limiting 
periods: for acceptance: and! processing: 
of vendor applications also: allows: the: 
State agency’ to use staff resources 
during the authorization process: most: 
efficiently since: on-site visits;. training; 
collection of price deta, and‘ evaluation: 
of selection criteria: car be: clustered! for 
more:efficient execution: 

The State: agency could establish 
timeframes: for accepting and processing 
applications:by local agency, region, or 
in other categories: which enable-it' to 
sequence time: periods: for authorizing 
vendors:in:different areas:andi still’ make 
meaningful comparisons: of vendor 
qualifications during the:selectiom 
process. Timely: information: could’ be: 
collected: forall: applicants 
simultaneously; and‘on ‘that basis; 
vendors.could: be meaningfully 
compared: witt: each: other to:select. 
those best qualified. The: State agency: 
which chooses:to:exercise this-option 
would be: required! to: develop: 
procedures: for accepting and processing: 
individualtvendor applications: outside: 
of its established periods:when:it 
determines: that-factors sucly as: shifts in- 
participation or vendor populations: will 
adversely affect participant:access: 
unless: additional) venders are: 
authorized: or when itidentifies the — 
need to replace: without:delay a vendor 
which has been:disqualified or which: 
has witlidbawi from the: program: 

At the time:of application: in retail: 
foedidelivery systems, the State agency 
would: be:requined: ('§ 246: 12(e)(7)): to 
collzct the: Food Stamp 
authorization: number of alliapplicant 


- and the shelf pricesiab 


vendors participa timg im: that programy 
vendors: 
except: when the State agency'is: 
conducting @ sealed+bid competitive 
selestion: precess:. This information. is 
necessary: im order to:implement the: 
proposed mandatory selection criteria 


9. Time Limit on Vendor. Agreement 
(Section 246.12(f)} 


Current feed delivery regulations: 
require that! State agencies: perform: & 
review of each vendor's qualifications 
once every two-years. This'requirement: 
was meant toensure that State agencies’ 
with open-ended agreements, that:is; 
agreements without @ specified’ 
expiration date, perform periodic 
assessments’of vendors’ suitability for 
continued’ WIC participation: However, 
management evaluations have shown 
that periodic reviews have-often become 
cursory desk reviews’ which-do-not 
result in: disqualifications where 
appropriate: This-is primarily: due to-the 
problems inherent inthe open-ended 
contracting’ system. Vendors with open- 
ended agreements often assume that 
they'may continue participation 
indefinitely: and, therefore, may’take 
their program responsibilities less 
seriously thar those with limited+period’ 
contracts: State agencies which have 
opted for open-ended contracts have 
generally done so: as a means of limiting 
resources devoted to vendor. selection. 
By extension, they may have minimized 
the periodic assessment: process as well. 
Even the most sophisticated monitoring 
systems cannot'compensate fully for 
deficiencies in-systems for assessing, 
vendor qualifications. 

In order to increase program 
efficiency;. State: agencies: may fron time’ 
to time need to terminate:contracts of 
vendors. who. have: not violated. program: 
rules. Monitoring, activities. may be. of 
little or no use. in. this. process. 
Contracting for set.periods. of time,, on: 
the other hand, is more. consistent. with. 
this type of. disqualification beeause-it. 
enables.and encourages the- State to. be: 
responsive: to changing: program 
conditions and needs. Im ‘audition, the 
expiration of limited+term agreements- 
imposes the-respensibility to reapply om 
the vender. Open-ended do: 
not; rather, they, put: the: burden of 
removal om the: State: agency, thus: 
providing: less: flexibility to.the State: 
agency’ im its ability; to: manage:ita 
vendor pepulations: 

For the reasons outlined: above,. the 
Department proposes: (§ 248:7(f)}' to: 
require that all State-agencies: which 
operate retail food! délivery: systems: 
limit vendor contracts to & maxinrum: of: 
three years..Open-endéd contracts: 
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would be prohibited and the © 
requirement for periodic reviews deleted 
since limited-period contracts would 
render this requirement superfluous. For 
each subsequent authorization, the State 
agency would be required to apply the 
selection criteria mandated by 

§ 246.12(e}(3) and collect the information 
specified in § 246.12(e)(7). 

While the overall vendor 
authorization requirements of the 
proposed rule would strengthen 
regulations, the shift from a biennial to a 
triennial vendor evaluation schedule 
would provide a relaxation. The 38 State 
agencies which reported in the Vendor 
Management Study that they authorize 
vendors biennially or more frequently 
will not be affected by it at all. (The 
Department encourages these State 
agencies not to expand their contracts to 
the newly proposed three-year limit, 
which should be viewed as an outer 
limit rather than an ideal frequency.) 
Even State agencies which currently 
have open-ended contracts, but which 
conduct rigorous, meaningful periodic 
reviews of vendor qualifications every 
two years, would not necessarily need 
to devote more resources to this aspect 
of vendor management. Only those 
States with open-ended contracts which 
currently conduct lax, pro forma 
biennial reassessments would be 
required to increase their efforts in this 
area. The Department believes that a 
substantive, effective vendor 
authorization at least once every three 
years, as proposed in this rulemaking, 
would better serve the program than the 
currently required more frequent, but 
potentially less consequential, 
reassessment of vendor qualifications. 


10. Vendor Agreements Specifications 
(Section 246.12(f)) 


The vendor agreement is a crucial 

_ instrument for maintaining effective 
control over, and compliance of, the 
vendor population since it is the 
primarily legal document obligating both 
the vendor and State agency and 
outlining their responsibilities. The 
Department proposes to establish 
clearly in § 246.12(f} that WIC 
authorization is not a license since a 
vendor does not require the legal 
approval of the State agency to do 
business in the State and would not 
effectively be deprived of this right in 
the absence of WIC authorization. 
Furthermore, the contract or agreement 
conveys no property interest since 
program legislation does not give rise to 
a legitimate claim of entitlement for 
vendors. Rather, the terms of 
authorization are established in a 
contract or agreement between the State 
agency and the vendor, and the 


relationship ends with the expiration of 


-this document. 


Proposed § 246.12(f){1) would 
specifically mandate that the State 
agency ensure compliance with all the 
provisions of the standard vendor 
contract or agreement. Accordingly, it is 
important that the agreement be clear 
and comprehensive in outlining all the 
obligations of both parties. Sixteen 
specifications have been either added or 
revised to clarify responsibilities in 
response to (1) past problems State 
agencies have themselves identified, 
and (2) changes which would result from 
the new requirements outlined 
elsewhere in this proposal. 

Five of the specifications address new 
areas. The agreement 
(§ 246.12(f}(2)(xxiv)) would put the 
vendor on notice that, pursuant to 7 CFR 
part 278.1(0), the Food Stamp Program 
will withdraw the vendor's 
authorization if the vendor is 
disqualified from WIC for an offense in 
one of the categories of violations listed 
in the Food Stamp Program regulations. 
A reference to the fact that the vendor 
must enter the purchase price on the 
food instrument prior to signature would 


-be added (§ 246.12(f)(2)(xxvi)) to reflect 


the new proposed requirement in 

§ 246.12(q)(3). The agreement 

(§ 246.12(f}(2)}(xxvii)) would also specify 
that the State agency will disqualify the 
vendor if the State agency determines 
that a conflict of interest exists between 
the vendor and the WIC Program, at 
either the State or the local level. In 
addition, a new specification 

(§ 246.12(f}(2)(xxviii)) addressing the 
fact that vendors must accept food 
instruments only from authorized 
participants or their proxies would 
appear in the contract. Finally, the 
agreement would also be required 

(§ 246.12(f}(2)(xxiii)) to provide notice 
that the vendor will be disqualified from 
the WIC Program if the vendor has Food 
Stamp Program authorization 
withdrawn due to program abuse, is 
disqualified from the FSP, or receives a 
civil money penalty under that program. 
This new clause reflects changes 
proposed in § 246.12(j)(1){v). 

Eleven additions and deletions would 
be made to existing contract 
specifications to reflect changes in 
regulatory requirements. Given the new 


price-based vendor selection methods 


used by some State agencies, the 
agreement requirements have to be more 
flexible regarding the price stipulation. 
As an alternative to the current 
requirement that vendors sell WIC foods 
at or below the price charged to other 
customers, State agencies would be able 
to stipulate that the vendor must charge 
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either the contract prices or prices at or 
below those charged to other customers, 
whichever applies to the individual 
vendor (§ 246.12(f}(2)(ii)). This 
alternative takes into account the 
competitive bid model currently being 
tested by some State agencies in which 
vendors are selected on the basis of 
specific prices they submit in response 
to a competitive procurement. Current 
regulations prohibit the vendor from 
seeking restitution from participants for 
food instruments not paid by the State 
or local agency. The proposal 

(§ 246.12(f}(2)(vi)) would clarify that the 
prohibition also applies to food 
instruments containing overcharges that 
are partially paid by the State or local 
agency. A reference that vendors are 
obliged to attend training annually per 
the proposed requirement of § 246.12(g) 
would be added to § 246.12(f)(2)(vii). 
The wording that the State agency may 
deny payment to the vendor for 
improper food instruments, or may 
demand repayment for such instruments 
after they have been redeemed, would 
be strengthened (§ 246.12(f}(2)(v)}) to 
reflect the new requirement proposed in 
§ 246.12(q)(5)(i); now such action would 
be required rather than permitted, 
except as provided in § 246.12(q)(6), 
which allows payment of food 
instruments submitted after the 
expiration date. Furthermore, the 
agreement (§ 246.12(f)(2)(v)) would note 
the State agency’s authority, proposed to 
be established in § 246.12(q)(5)(iv) of 
this rulemaking, to withhold or collect 
the entire redemption value of a food 
instrument containing an overcharge, 
rather than just the amount of the 
overcharge. 

The agreement is also proposed to be 
strengthened in the areas of vendor 
records maintenance and State agency 
access to vendor records. These changes 
(§ 246.12(f)(2)(xiii)) would enhance the 
State's ability to monitor vendor 
compliance. Specifically, they would 
facilitate the conduct of inventory audits 
and provide additional means to prevent 
and detect overcharges. First, the State 
agency would be authorized to require 
that the vendor maintain shelf-price 
records; current rules (§ 246.12(f)(2)(xiii}) 
ensure State agency access to such 
records. “if available.” Second, the 
vendor would be required to maintain 
the following program records for a 
period of three years, or until the 
conclusion of an audit or investigation 
of the vendor if such activity 
encompasses records more than three 
years old: (1) Invoices or proofs of 
purchase of WIC-authorized foods in 
sufficient quantities to support food 
instruments redeemed; (2) shelf-price 
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records. for WAC foods, if'requined by: the 
State: agency;:(3):documentatiom afi 
training-providedi by: the vendor:to: store: 
employees; and:(4) otter such. prograny 
records: as the: State agency may specify: 
in the:agpeement.. The: proposal would 
also:require that the: vendorallow the 
State agency and:representatives of: the: 
Department: andithe:Comptroller 
General of the United States to examine 
and copysuch records at:a:reasonable: 
time and place:. The current records 
access requirement ('§.246.12(f}(2)(xii)): 
requires: only that food instruments: 
transacted on the.day of the-visitibe 
available to the reviewer: This would:be 
expanded to require: ($.246:12(f)(2)(xii)); 
that all program-related records:anithe 
premises: at the: time:of the:review be 
made: available:to the reviewer: 

Section: 246:12(f}(2) (xviii) in current: 
rules references botl: the State agency's: 
authority to disqualify abusive vendors. 
and a vendor's right to:appeal' denial of 
an application for authorization, 
disqualification; and “any:otler action 
which adversely affects-participation:”” 
This: paragraph of the rule: would’ be: 
divided into four separate paragraphs: 
The first (§ 248:12(f}(2)(xxii)) addresses 
disqualification for abuse at' greater 
length, relating serious: offenses-to: the 
newly proposed mandatory minimum: 
sanctions of § 246.12{j): (These are 


discussed: in Section 13:of the preamble.): 


The second: paragraph. 
(§ 246:12(f)(2)(xxv)}:elaborates.on 


vendor appeal rights; in accordance with 


proposed'changes.in: § 246:18\ which are: 
described! in detail in: section 21 of this. 
preamble..Section: 246:18 identifies: 
actions which would either no longer be 
appealable:or be: subject:to- abbreviated. 
appeal procedures. The third: paragraph: 
(§ 246:12(f}(2)(x<viii)}, would serve notice 
to vendors that when a: vendor 
employee: whose:responsibilities include 
handling: WIC ‘food!instruments;. owner,. 
officer, director,.or partner has: been 
convicted: of # busiiess-related) crime: 
the vendor will: be: disqualified for as 
long-as:the responsible: employee or 
associate: remains affiliated: with the 
vendor: in. any: such key capacity: 
However, if the:crimeis:also a WIC. 
violation, the:disqualification period: 
establishediim §§: 246i12 (j}{1): (i), .(ii);. (vi); 
and (j){2) would:remain in: effect forthe 
stipulated: lengthnof time:even:if the: 
convicted:individual’s association with 
the: vendor is:terminatedi. ly addition, if 
the convicted individual:subsequently 
becomes:associated:in: any, of the:-key: 
capacities listed above: with any: other 
authorized: vendor, that vendor would be 
disqualified for as:long as:that 
individual maintains his: or her 
association: in: any: such:key, capacity 


with the:vendor. If any such individual 
isiassociated: with:a vendor that applies: 
for authorization, that: vendor will: be 
denied:autiiorization: (This: provision: ia 
addressed in greater detail inisection 13: 
of this preamble:):The:fourth paragraph. 
($ 246.12(6}(2)(xix))}-addresses: the: fact 
that when:a vendor itself is convicted of 
a business-related crime; whether by 
verdict or plea;.committed: while: the 
vendor was’ authorized: under the: 
program. the: vendor will:be permanently 
disqualified,.Section: 246:12(f}{2){(xix) 
currently requires. the vendor to:notify. 
the:State agency. when: the vendor 
ceases-operations. or sells the store.. The 
proposal (§ 246.12(f)(2)(xx)) would. 
extend. the notification. requirement to: 
include a.change in. the vendor's 
location, since the need for.a store in the 
program.depends: heavily on.its:location. 
A store which is the-cnly authorized 
vendor in.a.three-square-mile area. may, 
no longer be.needed iftit.relocates 
across;the street from another 
authorized vendor in a.different area. 
Change in.location: would also 
automatically void. the contract. 
Vendors. would also be required to 
notify the State agency of any temporary. 
change affecting participation, e.g., 
closure for health-code violations or 
suspension of the sale of dairy products 
while a new refrigeration unit is being 
installed: Such temporary changes are 
especially important in. vendor-specific 
States where food instruments can only 
be transacted at.a specific vendor of the 
participant's choice. In.the.event of such 
short-term changes, the State agency 
may either disqualify the vendor or 
merely suspend authorization until 
necessary actions have been completed. 
Finally; § 246:12(f)(4) would be added 
to require that the State agency set forth 
the specific nature of each sanction to 
be imposed; e:g., the length of the’ 
disqualification period, and the-dollar 
amount or formula: used to calculate-the 
dollar amount, of the monetary sanction. 


11. Vendor Training (Section 246.12(g)). 


The WIC: Vendor Management Study 
indicates that training is:'the:most often 
used non-investigative method for 
ensuring the: integrity of the program. 
This:section: would: require that training. 
be: provided by: the: State or local agency: 
to all vendors atinitial authorization 
and at least once annually thereafter:.It 
would give the State agencies.or local: 
agency authority: to: designate: where: and 
whien training is:to: be held 
(§ 246i12(g)}(3)), and: would:mandate: that: 
they; disqualify, or not authorize: vendors: 
who fail to: attend:mandatory training, 
after having had: one oppertunity to. 
reschedule (§ 246:12(g}{4)). Training: 
could:take the-form: of individual: or 


group sessions and: may be conducted 
on the vender’s:premises on at-2 lacation 
selected by: the: State-agency. Inany 
event, a face-to-face-meeting- of trainer 
and vendor representatives: would. be- 
mandatory; the requirement could: not be 
met by mailing:training, or guidance: 
materials: to-wendors:. Local agency: staff. 
having been: trained by the State-agency,. 
could} in: turn, provide training to: 
vendors; Whem this function has: been: 
delegated to: the local: agency level,, the: 
State agency would be required: to: 
implement a quality: control. system: 

($ 246.12(g}(2)). The. Department believes 
that periodic.training,is-important: 
because: the high rate. of managerial. and 
cashier turn-over in. WIC-a i 

stores increases.the chance of error by. 
uninformedivendor employees. 

Proof of training’prevents. abusive 
vendors: from: arguing;during appeal, thet 
they had no knowledge of program rules: 
and ‘procedures. Therefore, the: 
requirement that the vendor sign for 
receipt of.all: training is alse: proposed: 

($ 246.12(g)(3)). 

The WIC Vendor Management Study 
indicates that:the: topics emphasized by 
the mest State: agencies during: training: 
are: minimum: varieties: and! quantities: of 
foods: which: must be:kept in:inventory;. 
how to transact food instruments: 
properly: at the time: of purchase and: 
submit them:for reimbursement. and: 
vendor sanctions: The: Department 
would, therefore;. make: these:topics 
mandatory during: annuali training: 

(§ 246:12(g)(4)):. n:addition, the 
Department proposes to: require: that 
training be: provided! om the varieties. of 
foods authorized’ by; the:State agency,.so 
vendors know about the allowable foods 
and their benefits te WIC participants; 
on the complaint process; so: vendors: 
can repert problem: participants; on. the 
requirements: of the:agreement; and on 
overcharge collection procedures. 

The-recent WIC Vendor Management 
Study shews that vendor training-is 
conducted: by the WIC. State:agency in 
39 percent of States:andiby the: local: 
agency in 45 percent of the:States. The 
majority of State agencies provide:some 
training: to-most vendors:during the life 
of the contract: Therefore; this proposed: 
training:requirement would cause mest 
State agencies only; to strengthen: 
already existing training-systems.. The 
Department believes: the:mandatory 
training requirement is'an important and! 
cost-effective method: of preventing: 
unintentional abuse:. 


12. High-Risk Vendor Identification and 
Monitoring (Section 246.12(h)) 


The: National: Vendor Audit, while. net: 
nationally representative, supports the: 





conclusion that the current State agency 
concentration on representative 
monitoring has not been effective in 
controlling abuse. Therefore, this 
proposed rulemaking would shift 
emphasis away from representative 
monitoring and toward high-risk 
monitoring. This would concentrate 
resources on a subset of vendors which 
have been identified as having a high 
probability of abusing the program and 
is likely to be more effective in 
combatting abuse. 

As discussed in section 2 of this 
preamble, the term “representative 
monitoring” has proven to be 
misleading. It applies to the method by 
which vendors are selected to be 
monitored rather than the type of 
monitoring actually conducted. 
Representative, or random, selection for 
monitoring is intended to yield a sample 
of vendors which is generally 
representative of authorized vendors in 
the State. Because vendors are selected 
at random rather than targeted as 
potential abusers, the monitoring 
technique generally considered to be 
most appropriate is routine monitoring, 
that is, overt monitoring in which WIC 
staff identify themselves to vendor 
personnel. Routine monitoring provides 
the State agency with an overview of 
vendors statewide. It also has abuse- 
deterrent and educative functions, and 
can adequately address inventory, 
sanitation, and processing of food 
instruments available on the premises 
for inspection. For these reasons, the 
Department proposes to replace the term 
“representative monitoring” with the 
term “routine monitoring” in the 
regulations. 

Section 246.12(i)(2) of current 
regulations requires that the State 
agency implement a system to conduct 
representative monitoring on at least 10 
percent of its authorized vendors each 
year. Section 246.12(i){1) requires that 
the State agency also establish a system 
for identifying high-risk vendors and 
take effective action to follow up on 
vendors so identified, including 
monitoring and, where appropriate, 
sanctioning. High-risk identification 
criteria are not mandated. State 
agencies are not required to implement a 
specific technique for high-risk 
monitoring, and no quota for such 
monitoring is established. The result of 
these deficiencies in the regulatory 
requirements has been uneven 
implementation of high-risk 
identification and monitoring systems 
with often limited consequences in 
terms of investigating high-risk vendors 
and taking appropriate actions based on 
the findings. 


Given that resources available for 
monitoring are finite, it is more logical to 
concentrate them on vendors with a high 
probability of program abuse than on 
randomly selected vendors. In order to 
ensure effective deployment of 
monitoring resources for high-risk 
monitoring, effective high-risk criteria 
must be used. The most appropriate 
methods for monitoring high-risk 
vendors are those which can detect 
intentional, as well as unintentional, 
abuse. These methods are more 
technical in nature and more focused 
than those which would be appropriate 
for monitoring of randomly selected 
vendors. 

The proposal would apply new high- 
risk identification requirements to State 
agencies which have 50 or more 
authorized vendors as of October 1 of 
each fiscal year. The 50-vendor 
minimum applies only to the number 
authorized on October 1; new 
requirements would not apply to a State 
agency which begins the fiscal year with 
fewer than 50 vendors but reaches or 
exceeds that level later in the fiscal 
year. State agencies with fewer than 50 
vendors would have the option of 
implementing either the new 
requirements or continuing under 
current requirements, except that the 
option to submit a statistical sampling 
plan.as an alternative to meeting the 10- 
percent quota would be removed since 
the quota would in no instance exceed 
five vendors. State agencies would be 
expected to indicate their choice as part 
of the description of their food delivery 
system required in their State Plans 
(§ 246.4(a)(14)(iv)), or in a plan 
amendment if they have dropped below 
the minimum by October 1, after 
submission of their State Plans, and 
decide to comply with the requirement 
of § 246.12(h)(2). 

First, States with 50 or more vendors 
would no longer be required to conduct 
routine monitoring at a minimum of 10 
percent of authorized vendors annually. 
The Department strongly recommends 
that State agencies continue to conduct 
routine monitoring to the extent that 
resources permit, but recognizes that the 
quota must be removed so that States 
can shift resources as necessary to meet 
proposed high-risk monitoring 
requirements. 

Second, States with 50 or more 
vendors would be required 
(§ 246.12(h)}(1)(i)) to implement high-risk 
vendor identification criteria specified 
by the Department. They could employ 
indicators of their own choice in 
addition to those required by the 
Department, and this is highly 
recommended. Much has been learned 
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in recent years about high-risk vendor 
identification through innovation and 
experimentation by State agencies, 
studies entitled Design and 
Development of Statistically Based 
Approaches to Vendor Monitoring (1981) 
and Applied Research on Vendor Abuse 
(1984); and the investigative activities of 
the Office of the Inspector General in 
connection with the National Vendor 
Audit. While much remains to be 
learned about high-risk vendor 
identification, it is now possible to 
specify some basic criteria that seem to 
be effective. Section 246.12(h)(1)(i) of the 
proposal would establish the 
Department’s authority to mandate 
criteria. However the criteria 
themselves would not be included in the 
tulemaking. Absence of specific criteria 
in the rule facilitates changing them, 
either through replacements or 
augmentation, as knowledge about the 


- effectiveness of various criteria 


increases. The Department will inform 
the State agencies of the minimum 
mandated high-risk criteria through its 
announcement of requirements for the 
annual summary of the results of vendor 
monitoring which has been mandated by 
the WIC Program regulations since 1982 
and continues to be required in 

§ 246.129(h)(3). 

While there is a need for flexibility in 
establishing criteria to be used as part of 
high-risk identification systems, the 
Department also recognizes the State 
agencies’ operational need for a certain 
level of stability in required high-risk 
identification criteria. Changes in 
criteria inevitably require modification 
of data collection procedures and 
management information systems. 
Therefore, the required criteria would 
not be changed more frequently than 
once every two years, and State 
agencies would be informed one year in 
advance of any such changes. The 
Department does not envision a 
proliferation of mandatory criteria over 
time or the frequent replacement of 
criteria. The more likely event is greater 
specifically in established criteria as 
experience indicates how they can be 
most effectively employed. 

Third, States with 50 or more vendors 
would be required (§ 246.12(h)(1)(ii)) 
annually to conduct compliance buys or 
inventory audits on at least 10 percent 
of the number of vendors authorized in 
the State as of October 1 of each fiscal 
year. This minimum number of vendors 
which must receive compliance buys or 
inventory audits would not increase or 
decrease based on fluctuations in the 
vendor population during the fiscal year. 
First, State agencies would be required 
to conduct buys or audits for all high- 
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risk vendors up to the 10-percent 
minimum. If fewer than 10 percent of the 
State agency's total vendor population is 
identified as high-risk, the difference 
would be made up with vendors not so 
identified. Where more than 10 percent 
of the total vendor population has been 
identified as high-risk, the State agency 
which elects not to exceed the 10- 
percent minimum would be required to 
prioritize those vendors within the 10 
percent so as to take action first against 
those with the greatest potential for 
abuse. Factors such as degree of risk of 
abuse, (e.g., point systems) magnitude of 
potential dollar loss to the program, 
location of the vendor relative to other 
high-risk vendors and likelihood of 
successful buys or audits based on past 
experience could be considered in 
establishing priorities. 

The Department chose not to propose 
that buys or audits be performed on all 
high-risk vendors. Since high-risk 
identifiers can be manipulated, the high- 
risk identification process could be 
driven by the objective of minimizing 
compliance buy and audit activity rather 
than the need to identify vendors with a 
high probability of abusing the program. 
Conversely, the identification of too 
many vendors as high-risk could impose 
a monitoring burden on the State that 
would be unreasonable by any 
standard. The 10-percent requirement 
also ensures a minimum presence each 
year of State or local agency staff as a 
means of abuse deterrence, as well as 
detection. 

When 10 percent or fewer of its 
vendors have been identified as high 
risk, the State agency would be 
permitted to waive a compliance buy or 
inventory audit on a high-risk vendor 
only if it can document that recent State 
agency analyses or activity indicate that 
the vendor is not, in fact, abusing the 
Program; that a Food Stamp Program 
investigation of the vendor is in 
progress; or that another compelling 
reason based on good program 
management exists for not conducting a 
buy or audit. For example, the State 
agency may have performed a series of 
buys or an audit on the vendor late in 
the preceding fiscal year and found no 
abuse. 

If, as « result of such a waiver, or as a 
result of the application of high-risk 
criteria, the State agency has identified 
fewer than 10 percent of its vendor as 
high-risk, it would be required to 
complete the 10 percent minimum by 
performing audits or buys on non-high- 
risk vendors. These would have to be 
selected at random as a means of testing 
the effectiveness of the State's high-risk 
identification system, Compliance. buys 


on the population the State agency has 
identified as high-risk should result in 
detection of a higher percentage of 
abusive vendors than those performed 
on a random sample of the entire vendor 


_. population if the high-risk criteria used 


are effective and properly implemented. 
If the random sample and the high-risk 
population yield similar percentages of 
abusive vendors and the State has used 
a large enough random sample, the State 
should reassess its high-risk detection 
system. 

The proposal (§ 236.12(h)(5)) would 
also establish documentation 
requirements for compliance buys: name 
and address of the vendor; name(s) of 
investigator(s); date of the buy; 
description of the cashier involved in 
each transaction; description of the 
types, quantities, and shelf prices and 
prices charged for each item purchased; 
and the proper disposition of all items 
as either destroyed, donated, provided 
to other authorities, or kept as evidence. 

To the list of information required to 
be documented in connection with 
routine monitoring visits, the proposal 
(§ 246.12(h)(4)) would add the name(s) of 
vendor staff interviewed, discussion 
with vendor staff of the procedure for 
reporting problem participants and 
problem food instruments, and 
timeframes for correction of any 
problems identified during the visit. 
Whereas current regulations do not 
mandate specific activities to be 
performed during routine monitoring, the 
proposal would require documentation 
that the following were reviewed: 
cashier procedures for transacting food 
instruments; variety and quantity of 
WIC foods in stock, shelf prices (unless 
the vendor's prices for WIC foods are 
established by contract); and food 
instruments on hand at the time of the 
review. 


a. Compliance Buy Techniques 


Compliance buys are usually the best 
method of high-risk monitoring because 
they can identify a broad range of major 
abuses. The fact that the abuse is 
identified on-site and witnessed by the 
compliance monitor provides a strong 
case which can withstand the 
challenges of appeal. As discussed in 
section 2 of this preamble, a compliance 
buy is an undercover visit to a vendor in 
which a person acting on behalf of the 
State agency poses as a WIC participant 
and transacts food instruments in order 
to determine whether program abuse is 
taking place. The rationale and 
methodology for different types of 
compliance buys are outlined in the 
WIC Compliance Handbook issued in 
June, 1985. The most common type of 
buy is a “safe buy,” in which only 
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allowed foods, either in the authorized 
quantities or in lesser quantities, are 
purchased. Once the food instrument is 
redeemed by the vendor, it is reviewed 
by the State agency to see if the vendor 
has made the appropriate charge, based 
on the foods actually purchased and 
their prices. : 

In other types of buys, the buyer 
might, for example, attempt to purchase 
an ineligible food, purchase a non-food 
item, exchange food instruments for 
credit, or sell food instruments at a 
discount, i.e., trafficking. 

The State agency must decide what 
type(s) of buys to employ. The State 
agency must also decide how many 
buys to perform on a given vendor. If an 
initial buy does not detect abuse, the 
State must determine whether a second 
attempt is warranted. This decision may 
be made either on a case-by- case basis 
or in accordance with established 
criteria, such as the vendor's dollar 
volume of WIC redemptions. Policy 
must also be established in terms of 
deciding how many buys must disclose 
abuse before legal or administrative 
action is taken against the vendor. 
These regulations do not propose a 
minimum number of buys. In some 
States, disqualifications have been 


‘sustained against appeal on the basis of 


one positive buy. In other States, legal 
counsel may recommend, or experience 
may dictate the need for, two or more 
positive buys. 


b. Inventory Audit Techniques 


The inventory audit is a method for 
identifying abuse in which a vendor's 
records of foods purchased for a set 
period of time, such as food invoices or 
receipts, are examined and compared to 
the amount of the same foods for which 
the WIC Program paid the vendor for 
that same period of time. Vendors who 
redeemed food instruments -for more 
foods than inventory records can 
support must be sanctioned, and a claim 
is established against them by the State 
agency. 

Inventory audits are usually more 
expensive to perform than compliance 
buys because they require staff with a 
higher level of training, and because the 
volume of information which must be 
reviewed in order to establish a claim 
may require considerably more time. 
The WIC Vendor Management Study 
indicates that only 18 percent of State 
agencies questioned perform vendor 
inventory audits. Audits are useful for 
obtaining evidence against suspected 
vendors who are not susceptible to 
compliance buys because they have a 
small clientele and wi!l only violate with 
known customers. Inventory audits are 
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leo agpeopeiate for large stores. either 


c. Workload Implications 


The:propesed.requirement for 

‘compliance buys anid audits 
considerably -exceeds the tevel of buys 
Indeed, data from ‘the WIC Vendor 
Management Study ‘indicate that'27 
percent of respontertt State agencies did 
not conduct compliance buys. The 
Department further acknowledges that 
replacement of the requirement for 10- 
percent representative monitoring plus 
an unspecified Jevel of high-risk 
monitoring with a 10-percent 
investigative.requirement is not an:even 
exchange.since bothcompliance buys 
(given .the, probable need fom more than 
one. at.each vendor) and.inventory 
audits are.almost:always.more 
expensive than routine-monitoring -visits. 
However, the' WIC Vender Management 
study indicates that 37 peroent-of State 
respondent agencies annually conduct 
routing monitoring at 100 percent-of their 
-authorized vendors. In-seme States such 
wisits would uppearito be of 
questionable value when compared to 
high-risk monitoring. The considerable 
resources which extensive routine 
monitoring consumes could be focused 
much more effectively on the conduct of 
compliance buys-and inventory audits. It 
should also be noted ‘that some State 
agencies-currently-exceed’the proposed 
10-percent requirement, ‘thus indicating 
that it-can be-met given current and 
anticipated levels of State 
atininistrative’ funding. The Child 
Nutrition and WIC ‘Reauthorization Act 
of 1989 mandates that each State agency 
conduct monitoring reviews of.each 
local agency at least biennially. In 
‘further recognition of the additional 
resources that vendar.management 
would require under this nilemaking, on 
July.9, 1990, the Department has 
proposed in a separate. milemaking,{55 
FR.28033) to relax the quota for-review 
of local agencies from 400 percent 
annually to.thereview.of each local 
agency every other year inorder to meet 
the minimum review requirements 

. established.by fhe Act. This.would 
allow far.the transfer of resources from 
an.area.of, 
the potential forless of funds through 
deliberate abuse is.lower te a:much 
‘more wulnerable:area:of:program 
operations. 


»Pprogram management-where — 


43. Vendor Sanctions; (Section :246.12{j) 
(2)-47)) 

Under’ 246.12(k}{(1) of:current-rules, 
‘State-agencies ‘have full discretion’to 
“determine ‘the type and level-of 
“sanctions tobe applied against ‘food 
ventiors,:‘based-on the severity and 
‘nature of program violations observed.” 
The-only fimits-on ‘this discretion-are 
that-di ion-must not exceed 
‘three-years, and ‘thatthe State-agency 
must consider whether disqualifying a 
vendor would create undue hardship for 
participants. Current regulations provide 
that in establishing sanctions,’ State 
agencies may dlso consider such factors 
as whether ‘the violation represents 
repeated offenses, whether the offenses 
represent vendor policy or the 
inadvertent error df an employee, and 
whether prior warning and an 
opportunity for correction-were 
provided. 

The National Vendor Audit, the WIC 
Vendor Management Study, and 
management evaluations indicate that 
State agency sanction systems should be 
standardized and strengthened. Among 
the problems observed.are:an extremely 
wide variation in States’ sanctions for 
the-same offense and a,general tendency 
toward anacceptabily lenient:sanctions. 
For example, the very serious offense. of 


_exchanging food instruments for cash or 


credit leads ‘to disqualification after one 
occurrence in-some States; others 
reguire three occurrences of the same 
offense before disqualifying the vendor. 
Lengths of-disqualification:for this 
violation range from ‘three years. to only 
two menths. 

In order to:strengthen State agencies’ 
position in-dealing with abusive 
vendors, the, proposed _nile:would, first, 
remove the three-year limit.on 
disqualifications, thus permitting 
unlimited disqualification under 
specified circumstances. Second, the 
proposed rule would remove ‘the 
examples :of factors to be considered:by 
State agencies.in-establishing sanctions. 
While these-examples were intended as 
an aid'to State.agencies, they have at 
times proven to-be barriers. to effective 
action. Fer:instance,.a consideration:of 
whether the-viclation represents:a 
‘repeated: offense:could lead:to the 
inappropriate:concinusion that-cne 
instance of.any offense, no matter how 
serious, may not:justify disqualification. 
Third, it:would be inconsistent to retain 
the example concerning whether the 
offenses-representt vendor-palicy -orithe 
inadvertent: error:of an-employee in:light 
of the proposed definition of “vendor 
abuse,” whichiinclutles:both intentional 
and«unintentional:acts. Further, for 
purposes of:sanctioning, State agencies 


must beiable.to act after:they: ais 
‘determined what-happened; they:should 
not be expected to:devote additional 
resources to:determining intent-since the 
“negative impact:on the:program is the 
same -of-the cause. Finally, 
considering whether the wendor received 
prior: warring:and.anoppertunity for 
corrective:action:san be 
‘counterproductive. For example, a. State 
agency might be-challenged! by a-vendor 
misconstruing this provision and arguing 
that the'State-agency did:not, aftera 
single: pesitive: compliance ‘buy, notify 
the vendor of-its findings :and:provide. an 
opportunity for corrective action. This 
could considerably hamper‘States’ 
ability to. complete compliance 
investigations and:act effectively 
against abusive: vendors. While 
consideration ofthese factors:and 
procedures is:not:mandatory, failure to 
implement them -has'been used 
effectively against States during 
appeals. Therefore, these factors ‘would 
be removed from, program regulations. 

The:proposed rile: (§:24622(j}(4)) 
would further-facilitate effective action 
against:abusive vendors'by:establishing 
‘two categories: of. sericus program 
violations which would be subject:to 
mandatory minimum alisqualification 
periods. ‘Fhe ‘first category :is:those 
violations:for which a: single instance 
will-result:in the- vendor being 
disqualified. The:second:category 
contains muttiple-instance violations 
which:require ‘three :instances:to trigger 
the mandatory minimum disqualification 
period. 

‘The single-instance wiclations are set 
forth in § 246.1.2(j}(1)}(i). Fhey:are: (1) 
Claiming reimbursement for the sale of 
an amountcofa specific food:item which 
exceeds :the:store's:documented 
inventory ‘for that:fooditem fora 
specified period :of:time; (2)xchanging 
cash or-credit fora WIC food 
instrument; :and {3)receiving, 
transactingand/orredeeming:a WIC 
food instrument outside. of authorized 
channels.:A:minimum ‘three-year 
disqualification would-be required, and 
@ Maximum six-year disqualification 
permitted, for‘one instance of: any: of 
dhese:violations. Any second wisiation 
from this category—whether the:ssame 
as the first ornot—would:tesult inthe 
mandatory, permanent disqualification 
of'the:vendor. 

Fhe: mui tiple-instance violations, are 
set forth:in § 246.12(j}{1)fii). These-are: 
(1) Docemented -acceptance:of'a' WIC 
{aod instrument rom anunauthorized 
person; {2):exchange of a.non-food:item 
fora! WiC :foodiinstrument as 
documented'by-a compliance buy; (3) 
charging a WiC customer: more‘for food 
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than non-WIC customers or charging a 
WIC customer more than the current 
shelf price, or if applicable, the contract 
price, as documented by a compliance 
buy; and (4) charging for a food item not 
received by the WIC customer or for a 
food or a quantity of a food in excess of 
that listed on the food instrument, as 
documented by a compliance buy. 

Note that documented acceptance of a 
food instrument from an unauthorized 
person differs from receiving, 
transacting and/or redeeming a food 
instrument outside authorized channels. 
The former entails accepting food 
instruments in a quantity not to exceed 
the amount a participant could 
legitimately transact at one time, i.e., 
one month’s issuance for each 
participant within a family. A vendor 
might, for example, accept a month's 
supply of food instruments from a 
person who is not a participant or 
authorized proxy as documented : 
through a WIC identification card or 
matching counter-signature on the food 
instrument. This differs from the more 
serious offense of receiving, transacting, 
and/or redeeming a food instrument 
outside of authorized channels, which 
entails, for example, redemption by an 
authorized vendor of food instruments 
accepted from participants or other third 
parties in greater quantities than could 
be validly transacted, from an 
unauthorized vendor, or from a local 
agency employee, and other such forms 
of trafficking. 

Unlike single-instance violations, the 
disqualifications for multiple-instance 
violations would not be triggered by a 
single violation. Instead, disqualification 
would be required each time a series of 
any three multiple-instance violations 
occurred in a 12-month period. The three 
violations need not be in the same 
category to trigger the sanction. That is, 
if a vendor committed three multiple- 
instance violations in a 12-month period 
(in any combination), the State agency 
would be required to disqualify the 
vendor for no less than three years and 
not more than six years. If that vendor 
subsequently committed three 
additional multiple-instance violations 
in any combination within a 12-month 
period, that vendor would have to be 
permanently disqualified. 

The State agency may also choose to 
punish any other program violation not 
included in § 246.12(j)(1), but the 
disqualification period for such 
violations must be no longer than the 
three-year mandatory minimum 
applicable to § 246.12(j)(1) violations. 
The State agency would also be 
permitted to establish disqualification 
periods for fewer than three multiple- 


instance violations in a 12-month period. 
Again, any such disqualification period 
must be no more than three years in 
length. 

This rule would also require 
(§ 246.4(a)(14)(xii)) that State agencies 
include in the vendor management 
portion of their State Plan a description 
of their sanction system, including the 
disqualification periods and monetary 
sanctions or formula used to calculate 
the dollar amount of the monetary 
sanction the State agency intends to 
impose for each violation. This means 
that State agencies must include the 
actual disqualification period within the 
three to six year ranges established by 
this rule that they intend to impose for 
each single-instance violation and each 
series of three multiple-instance 
violations cited in the regulation 
($ 246.12(j) (1)(i) and (ii)). In addition, a 
State agency must also include the 
sanctions it intends to impose, if any, for 
fewer than three instances of a multiple- 
instance violation in a 12-month period, 
or for any other violations, such as the 
sale of unapproved brands of WIC food 
to participants. Finally, the State agency 
must indicate the dollar amount, or 
formula used to calculate the dollar 
amount, of any monetary sanction to be 
imposed in lieu of disqualification where 
there is a finding under § 246.12(j)(3) 
that disqualification would jeopardize 
participant access. 

It should be noted that 
disqualifications resulting from single- 
instance and multiple-instance 
violations also will have ramifications 
for vendors that participate in the Food 
Stamp Program (FSP). Each of the 
violations set forth in § 246.12(j)(1) (i) 
and (ii) is also found on the list of 
violations contained in § 278.1(0) of the 
FSP regulations. This list was developed 
cooperatively by the Supplemental Food 
Programs Division and the FSP to 
identify serious forms of WIC program 
abuse. Vendors disqualified from WIC 
for committing any of these violations 
are subject to mandatory withdrawal of 
authorization from the FSP under 
§ 278.1(0) of Food Stamp Program 
regulations. 

In addition to the sanctions listed 
above; the Department proposes to 
require (§ 246.12(j)(1)(iii)) that, when a 
vendor employee whose responsibilities 
include handling WIC food instruments, 
owner, officer, director, or partner has 
been convicted of a business-related 
crime, the vendor must be disqualified 
for as long as the convicted individual 
maintains his or her association with the 
vendor in any of the above capacities. 
However, if the crime is also a WIC 
violation the disqualification period 
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established in § 246.12 (j)(1) (i), (ii), (vi) 
or (j)(2) would remain in effect for the 
stipulated length of time even if the 
convicted individual's association with 
the vendor is terminated. In addition, if 
the convicted individual subsequently 
becomes associated in any one of the 
above key capacities with any other 
authorized vendor, that vendor will be 
disqualified for as long as that 
individual maintains an association in 
any such key capacity with the vendor. 
Finally, if a vendor associated with any 
such person applies for authorization, 
that vendor will be denied authorization 
as established in § 246.12(e)(3)(iii) of this 
part. This same penalty would also be 
mandatory when the State agency 
determines that one of the above 
persons has sustained a business- 
related criminal conviction not 
specifically connected with WIC 
because these convictions also establish 
that the vendor lacks business integrity 
and that the vendor's continued 
participation in the program would 
entail an unacceptable level of risk of 
abuse. Again, the disqualification would 
remain in effect for as long as the 
owner, officer, director, or partner, or 
employee maintained his or her 
association with the store. The criminal 
record would also be considered for 
purposes of vendor selection under 

§ 246.12(e)(3)(iii). This is further 
discussed under section 7 of this 
preamble. 

Under § 246.12(j)(1){iv), when the 
vendor itself has been convicted of a 
business-related crime the vendor would 
be permanently disqualified. 

The participant hardship clause has 
been invoked during appeals without 
any basis in fact as a strategy for 
drawing attention away from 
documented vendor violations. The 
State agency, with its knowledge of the 
locations of authorized vendors and the 
geographical distribution of participants, 
is solely and uniquely qualified to 
determine whether any given vendor is 
needed to ensure participant access to 
WIC foods. The proposal does not 
lessen the State agency's responsibility 
to make participant access the first 
consideration when determining what 
sanctions to apply toward an abusive 
vendor. The proposal (§ 246.12(j)(3)) 
merely restates the State agency's 
obligation in positive terms, i.e., to 
ensure access for participants, and 
underscore that the State agency has 
sole authority to determine all issues of 
access relative to vendor 
disqualifications. Participant access is 
not a legitimate or acceptable issue for a 
vendor to raise in appealing a State 
agency disqualification. 





The National Vendor Audit:found that 
some State agencies fail. to remove 
vendors sanctioned by the Food Stamp 

Program. Current: regulations 
{§.24612(k}(1).{iii) and {iv)) give the 
- State agency the option: to.disqualify:a 
vendor from WIC that has been 
disqualified or.has.received.a.civil 
money penalty.under.the.Feod Stamp 
feu The. Department proposes 
(3 246.2 to remove the aption 
and require: in these 
situations,. except when the. State: agency 
determines. that the vendor's services 
are required te.ensure,participant 
access, in which case.the State agency 
must document that determination. 
Furthermore,, by:way of clarification, .the 
proposal would:also.apply to 
withdrawal.of Food Stamp. Program 
authorization due to Food Stamp 
Program.abuse. This. clarification. is 
appropriate due to.the technical 
difference between withdrawal of 


from WiIC:would be.required to last for a 
period of time.at least equivalent to the 
period.of the Feod Stamp 
disqualification or withdrawal of 
authorization.exeept that Food Stamp 
violations which are.also criminal 
convictions would be subject.to:the 
disqualification:periods established in 
§ 246.12[j}{1 iii) and, in the.case of a 
civil money, penalty, not:less:than.one 
year. The disqualification periods need 
not be concurrent. When disqualifying a 
vendor from WIC based on a Food 
Stamp-:Program civil money penalty, the 
State agency would be required to 
document its determination that 
participants will have access 'to the 
program notwithstanding the 
disqualification. (It shouldbe noted that 
the Food Stamp Program will not, 
pursuant to’7 CFR part 278-1(0), 
withdraw ‘the authorization of a vendor 
who ‘has been disqualified from the WIC 
‘based on receipt.of a civil 

money pendlty-in the Food Stamp 
‘Program.) 

Finally, the/proposal (§-246.12(j){4}{vi)) 
would require disqualification when the 
State agency determines that.a vendor 


submitting them with; purchase price 
missing, signature missing, vendor 
identification missing, eutside of valid 

_ dates, or with altered prices, food 
quantities, and dates), or when the 
vendor fails to repay the State agency 
for such food instruments..For vendors 
identified as overcharging through 
means other fhan compliance buys.or 
audits, the State agency would have full 


authority to determine how: many.times 


_a-vendor.must overcharge, or.submit 


improperly.redeemed food instraments, 
before the vendor's violative behavior is 
defined as “chronic”. and must result in 
disqualification. The State.agency would 
not, however, have:tiscretion 
concerning vendors who failito.pay back 
overcharges, and.would be required:to 
disqualify such vendors for atime 
period to be determined by the State 
agency. 

In ‘the rare instance where. the:State 
agency determines.that disqualification 
of. a-violative vendor would jeopardize 
access for.participants, the State. agency 
would be:required.to. impose .a.monetary 
sanction.against.the vendor,:and.to 


‘aggressively. recruit.a. replacement 


vendor.or develop:an alternate.means of 
food delivery for.participants.in:the area 
served by the vendor. Section 
246.12{j)(3).of this proposal would 


wequire that,.if.a vendor has not been 


Cisqualified in order:to.ensure 
participant access, the State agency 
document in.its files:the date.it 
completed the.record of.evidence of the 
violation{s).sufficient-to.require 
disqualification.and disqualify the 
vender avithin.12. months of that date. 
This.timeframe should afford the State 
agency more than,.adequate.opportunity 
to, provide participants.program access 
through means other:than:the violative 
vendor. Furthermore, the.Department 
believes that the.mandatory sanctions in 
§ 246.12(j) of the proposal.could be 
seriously mitigated without.this 
requirement. 

The wendor could.not.evade:these 
proposed mandetory:sanctions by 
volurntecring.to withdraw from.the 
program.as.an alternative. to 
disqualification. {§ 246.12({j}(4)}. 
Voluntary withdrawel in this situation 
would otherwise hold the passibility.of 
reauthorization:to the.program.sooner 
than would be permitted under.the 
proposed mandatory sanctions. 
Furthermore, it-would provide.a.means 
for the vendor.to.evade.mandatory 
withdrawal-of authorization.from.the 
Food Stamp Pragram:as.a result-of 
disqualification from WIC for.any-of.the 
offenses specified in:§ 278.1{0) of Food 
Stamp Program regulations. The. two 
programs must ceeperate.in every 
reasonable manner to facilitate.the 
detection. and removal of abusive 
vendors. The inevitable result of such 
cooperation is:more effective and 
efficient vendor.management in both 
programs. 

Data.from.the WIC Vendor 
Management Study indicate that.over 
half of the respondent State agencies 
sanction. for the majority. of the serious 
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abuses. for.which.this propesal-would 
establish mandatory.disqualifications. 
Therefore, most. State agencies. will not 
have to. design.a new sanction system. 
Rather, already existing penalty 
structures may need 'to.be modified. The 
Study also indicates that-43,percent.of 
respondent State.agencies use a point 
sanction system. These:ane designed 


‘much the.same.as the,point-systems 


used by: States: to track. traffic violations. 
In point sanction-sysiems, points are 
assigned.a vendor for various offenses. 
‘This:system allows for-an accumulation 
of pdints for various different-and 
unrelated offenses leading:to 
disqualification.once a threshold is 
reached. ‘State agencies which.use point 
sanction:systems:wouldhave to adjust 
them‘to ensure‘that they comply with 


the:requirements of $246.12(j}{1). 


14. Participant Sanctions (Section 
246.12(j)(8)).and Claims (246.23(c)) 


The Department recognizes that-some 
forms-of abuse require collusion on the 
part-of the participant-or proxy {which 
may include the-parent, guardian, 
caretaker,or other-person designated ’to 
accept and-redeem food instruments). 
‘Current regulations require that State 
agencies establish a maximum 
disqualification period of three months 
for participants. Many State agencies 
believe this maximum is ineffective in 
deterring participant abuse. In addition, 
the current regulatory language-does not 
address proxy abuse. The’ Department 
proposes [§ 246:7(j)(8)) to‘increase the 
maximum disqualification period te one 
year. for participant or proxy abuse. 
Arguments have been made that the 
one-year maximum would he contrary to 
program. goals because it could 
adversely affect the health of 
participants. However, the abusive 
participant, parent, guardian, caretaker, 
er other. proxy subverts.the:purpose.of 
the program so:that it.cannot.achieve its 
objectives..Since WIC benefits:diverted 
to.other purposes through the abusive 
transaction will.not. benefit:an abusive 
participant ora.participant.with an 
abusive: proxy.in.the:intended way, 
longer disqualifications cannot.be 
expected to have.a serious negative 
impact on the:participant’s nutritional 
status. This:is regrettably. true whether 
the.abuser is.the participant {e.g.,.a 
pregnant woman trafficking food 
instruments);.the participant's parent, 
guardian:or.caretakeriin. the case of an 
infant or. child; or-anoether.type.of proxy. 
WIC funds. are better spent on 
participants whpse.health.and well 
being.can be improved through ‘the 
program. 
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The list of participant abuses would. 
be expanded to include-dual 
participation, (§ 246.12(j}(8)). which, as 
currently set.forth in § 246.2 
(“Definitions”), entails:‘simultaneous. 
participation in the Program in.one or 
more than one WI€ ‘clinic, or 
participation-in the Program and in the 
CSFP during the same period of time.” 

Public Laws 99-500 and:99-591 
required that the State agency recover 
the value of benefits provided.to 
persons. who have defrauded the 
program to the extent that recovery is 
cost-effective. This mandate is 
implemented in § 246:23(c) of current 
regulations. However, the limit on 
participant disqualifications, be it‘ the 
current three months or the proposed 
year, may hinder the States’ collection 
efforts because-a person who 
subsequently becomes eligible may 
reenter the program after having been 
disqualified: for improper receipt of 
benefits without first making restitution. 
The proposal ($ 246:12(j)(8)) would 
require that the State disqualify persons 
who do not return-to the State the value 
of benefits: they improperly received for 
the sum: of one year and the additional: 
number of months after their 
reapplication necessary for the State to 
recoup the: value:of the fraudulently 
obtained benefits. Taxpayers; many: of 
whom are:also WIC. participants, 
recognize and: appreciate. the-value: of 
every benefit dollar spent.. Fraudulent. 
receipt of program benefits cannot be 
tolerated, and stewardship of public 
funds requires that every reasonable 
effort. be-made te-recover the value of 
benefits wrongly obtained. 

While-the Department acknowledges 
that collection:efforts: could: in: many: 
instances: preve:prahibitively: expensive, 
it believes: that at least an initial, low- 
cost effort would:always:be cost- 
effective. Therefore, § 246.23(c)(1) would 
require that State agencies:im all cases 
send a letter to the participant requiring 
payment and. indicating that, if the 
demand for. payment.is:not appealed or 
is unsuccessfully appealed, neither the 
participant; nor any, person.on: whose 
behalf the:participant. may: apply,. will 
receive benefits: under the WIC. Program 
or the Commodity. Supplemental. Food 
Program (CSFP){7 CER. part. 247) until, 
full restitution has: been. made..If the 
participant fails to make payment in 
response to this letter, the State agency. 
would be required to assess the cost- 
effectiveness of each. additional step. in 
the collection: process against the value 
of the benefits invalved_and to take such 
actions until the recovery process 
ceases to be cost-effective: While the 
Department does not believe that 


fraudulently obtained. benefits area 
frequent.occurrence,.all. detected. ~ 
instances should. be aggressively 
pursued,, bath. to: redress. the: wrong- 
doing and as:a deterrent. 

The: proposal:wauld also: 
($246. 23{c){2))} confirm: FN&’ authority to 
establisha.claim:against a State: agency 
which dees not make a: reasonable effort 
to identify and recoup funds:identified’ 
as. improperly spent: due to-dual 
participation: The State agency would 
be required} at'a minimum, to-identify 
duaf participants and generate letters 
requesting reimbursement quarterly; to 
ensure that such participants cease to: 
receive duplicate benefits or, if the State 
agency prefers, disqualify them 
altogether from: WIC and, if applicable, 
the CSFP; and_to collect the cash value 
of benefits:improperly received by. such 
participants when the State agency 
determines. that such action is cost- 
effective. 


15. Security and €ontrot of Food: 
Instruments: (Sectiom 248.12(k)) 


The recent National Vendor Audit and 
management evaluations indicate that’ 
some local agencies are failing to 
maintain adequate security for food 
instruments received from the State 
agency and are failing to track those 
which they distribute to clinics. In 
addition, some clinics da not keep food 
instruments and Verification of 
Certification (VOC) cards secure. Both 
of these problems increase the chance of 
theft and misuse. The Department 
believes that local agencies.and clinics. 
must take appropriate measures.to keep 
food instruments. secure: It proposes. to: 
address. this.problem. by, requiring, in 
§ 246.4(a)(14}(xiii)} that the State agency 
develop and include. in its State Plan 
standards. for control-and accountability 
of food: instruments; VOC cards;,and 
other documents: which :.could:be easily: 
used: to generate benefits per § 246.12{k). 
Such standards would: be required: to: 
include;.at‘a minimunr Maintenance: by 
the local: agency of a. perpetual: 
inventory: recording receipt of food’ 
instruments and! VOC ‘cards: from the 
State agency and; if applicable; 
distribution of same: to clinics; monthly 
physical inventory of instruments and’ 
cards on hand bythe local agency and, 
if applicable, clinics, and reconciliation 
of perpetual’ and physical inventories; 
and maintenance of all such.documents. 
under lock and key by the local agency 
and clinic, except for supplies needed’ 
for immediate use. 
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16. Disposition. of Food Instruments. 
(Sections 246.12(a1),.246.13(h) and. 
246.23(a)): 

Current regulations: (¥ 246.12(n)} 
require State agencies to identify 
dispositiorr of all food’instruments as 
“validly redeemed, lost or stolen, 
expired; duplicate; voided; ornot 
matching issuance records.” State 
agencies are also: required'to:be able to 
demonstrate the capability to match 
redeemed food’ instruments with valid 
certification records. As the National 
Vendor Audit observed, State agencies 
do not always attempt to account for all 
redeemed food instruments, and they 
sometimes fail to take effective follow- 
up action on instruments found: not to 
have been validly redeemed: The 
reconciliation process as established in 
current regulations is itself deficient 
because it does not require that the 
accountability loop. be completed by 
determining that. a!! redeemed food 
instruments are supported by a valid 
certification. record: Current regulations 
also refer to “reconciliation of each: food 
instrument issued with food instruments 
redeemed and adjustment of previously 
reported financial ebligatians. to. account 
for actual: redemptions and other 
changes:in the status of food 
instruments.” However, current FNS. 
policy does not allow adjustments to 
“obligations” as this term is. defined on 
the FNS 498 Report: Finally, the term 
“reconciliatiom”’ itself has been the 
source of confusion among State 
agencies. The proposal addresses al! of 
these issues. 

First, the term.“reeenciliation” would 
be replaced by, the more-genesal phrase 
“accounting for the-dispesition. of,” 
which is genuinely applicable to all of 
the activities. addressed in. this 
paragraph of the regulations. This 
propesal. would also. require State . 
agencies to account for the disposition 
of all food.instruments as either issued 
or voided, and.as either redeemed.or 
unredeemed. The first two categories 
allow the State agency to identify which 
food instruments.are obligated. The 
second two. categories establish which: 
food instruments have generated actual 
costs. The reference to adjustment of 
obligations would also be removed ta 
resolve the conflict. with policy. 
regarding the FNS-498.. The requirement 
would be restated. in.appropriate terms 
in § 246:13{(h): “The State agency shall’ 
adjust projected expenditures. ta.account 
for redeemed food instruments. and: for 
other changes-as apprepriate.” 

Second, State agencies: would: be 
required to:match: redeemed food 
instruments. not only against issuance 





information, but also against a current 
masterfile of enrolled persons. 
Typically, the food instrument would 
contain a unique serial number, as 
currently required, and a participant 
identification number. A successful 
identification of the disposition of all 
food instruments would entail matching 
these numbers on the instrument with 
their counterparts in the issuance report 
or file, and matching the participant 
identification number on the food 
instrument against the enrollment 
masterfile. Achieving a complete 
accounting for all food instruments is 
not expected to require State agencies to 
radically alter their current structure of 
reports. For most State agencies, it is the 
enrollee's certification record which 
triggers the production of each enrollee’s 
food instruments and an issuance 
record. Other State agencies would find 
it necessary to reprogram their systems 
in order .to link certification or 
enrollment records with food instrument 
issuance and redemption. Merely having 
the “capability to reconcile” redeemed 
food instruments against valid 
certifications, as current rules require, 
does not provide an adequate level of 
accountability. The Department believes 
that this final step must actually be 
carried out. 


As indicated above, some State 
agencies do not attempt to account for 
the disposition of all redeemed food 
instruments. This is partly attributable 
to a misunderstanding of § 246.23(a){4) 
in the current regulations, which allows 
the process to be considered complete 
when “all reasonable efforts have been 
devoted to reconciliation and 99 percent 
or more of the food instruments have 
been accounted for.” Some State 
agencies have interpreted this language 
to mean that they may stop their efforts 
when they have reached the 99-percent 
level. This language was meant only to 
acknowledge that accounting for 100 
percent of redeemed food instruments 
may not be possible due to such factors 
as mutilation of food instruments and 
keypunch and coding errors. This 
proposal (§ 246.23(a)(4)) would both 
clearly establish the authority of FNS to 
make claims against a State agency for 
unreconciled food instruments and 
allow FNS to consider the process of 
accounting for the disposition of food 
instruments complete only if the State 
agency can demonstrate that all 
reasonable management efforts have 
been made to account for the disposition 
of 100 percent of its food instruments. 
Accounting for all food instruments 
would require the State agency to 
identify food instruments as belonging 
to the categories described above and 


listed in § 246.12(m) of this proposal. 
State agencies should be aware that 
FNS will carefully scrutinize their efforts 
to identify the disposition of food 
instruments. FNS would (§ 246.23(a)(4)) 
establish a claim against any State 
agency which has not accounted for the 
disposition of.all redeemed food 
instruments, including appropriate 
follow-up action on food instruments 
that cannot be matched against valid 
issuance or certification records, unless 
the State can demonstrate that it has 
made every reasonable effort to meet 
this requirement; identified the reasons 
for its inability to account for the 
disposition of each redeemed food 
instrument; and, to the extent 
considered necessary by FNS, will 
undertake appropriate actions to 
improve its procedures. The proposal 

(§ 246.12(m)) would require that the 
State agency annually report to FNS not 
only the level of accounting for food 
instruments it achieves, including the 
disposition of every food instrument 
issued and the reasons why individual 
food instruments could not be accounted 
for, but also efforts it has made to follow 
up on instruments which have been 
redeemed but which do not match 
issuance or enrollment records. Such 
efforts are a necessary means of 
detecting fraud. 

Food delivery systems accountability 
requires not only effective efforts to 
identify the disposition of all food 
instruments, which bridge the gap in the 
service delivery cycle between the time 
of certifications and the time of vendors’ 
requests for payment, but also 
procedures which ensure proper 
handling of food instruments during the 
intervening period. Current regulations 
do not require the use of food 
instruments in home delivery systems. 
With respect to accountability in home 
delivery systems, the regulations state 
requirements in terms of general goals to 
be achieved, rather than methods to 
ensure these goals. The use of food 
instruments is not mandatory. States are 
required to ensure that “home delivery 
vendors are paid only after the delivery 
of supplemental foods to participants.” 
This could be interpreted not as an 
accountability requirement, but simply 
as a prohibition against making advance 
payments to home delivery vendors. The 
rules also require a routine monthly 
delivery verification procedure, but do 
not specify the procedure. Home 
delivery was originally viewed by some 
not only as a means of reducing unit 
food costs through bulk purchases and 
increasing participants’ convenience, 
but also as a way to limit administrative 
burdens through the absence of food 
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instruments. Loose and general 
regulatory requirements can result in 
weak systems in which vendors receive 
monthly lists of participants from the 
State or local agency and are required to 
obtain signatures of participants upon 
delivery, submitting the signed lists for 
payment. Accountability problems in 
home delivery systems have not been 
uncommon. Therefore, the Department 
proposes (§ 246.12(n)(1)(ii)) to require 
the use of food instruments, to bé signed 
by the participant at the time of 
redemption. In the absence of a signed 
food instrument, the State agency has no 
easy and reliable way to check the 
validity of the vendor's request for 
payment. The use of food instruments 
makes it impossible for the home 
delivery service to bill the State without 
presenting a document, i.e., the food 
instrument, which could have been 
secured only from the participant. This 
proposal would not decrease the 
convenience of home delivery for 
participants, would have a marginal 
impact, if any, on food costs, and would 
require of home delivery systems the 
same level of accountability imposed on 
retail purchase systems. Home delivery 
would still be less labor-intensive for 
State and local agencies than retail 


‘purchase systems. Furthermore, some 


home delivery systems already meet 
these proposed requirements. 


17. Conflict of Interest (Section 
246.12(p)) 


Current regulations require only that 
the State agency ensure the absence of 
conflict of interest between any local 
agency and the vendor(s) under the loca! 
agency's jurisdiction. The proposal 
would also require the absence of 
conflicts of interest between the State 
agency and any vendor. 


18. Overcharge Detection and Collection 
(Section 246.12(q)(5)) 


Current regulations (§ 246.12(r)(5)) 
require that the State agency establish 
procedures to ensure the propriety of 
redeemed food instruments. The State 
agency must implement a system of food 
instrument review to detect suspected 
overcharges and to identify vendors 
with high levels of suspected 
overcharges. The National Vendor Audit 
has demonstrated that in some State 
agencies, these very general regulatory 
requirements have yielded overcharge 
detection systems that are frequently 
ineffective. Furthermore, the rules do not 
explicitly require, and some State 
agencies do not always take, effective 
follow-up action on suspected and 
documented overcharges. 
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Two basic types of evercharge 
detection systems are currently im 
operation: Price-based systems: use: 
vendars’ shelf. or pragram.contract: 
prices tu develop: edit levels that are 
applied to redeemed. food instruments. 
In redemption-based: systems, edit limits 
are derived from: the value of redeemed 
food instruments. Both systems can be: 
designed in.a number:of. different ways. 
Given the potential for significant 
variation.in.each.type of:system; it.is not 
possible to make meaningful, practical. 
comparisons. between. the two types, or 
ta. argue that one type will. always and! 
unconditionally, be better than-all 
varieties. of the other. 

Redemption-based. systems are usedi 
by more:State- agencies. than: price-based 
systems. The quality of redemption- 
based. systems varies: significantly: 
according ta such. factors as. whether, 
and if so, how the State agency 
establishes. vendor peer groups in:order 
to. develop.a statistical methedology 
sensitive to. differences in redemption 
levels: among. groups; the tolerance 
levels that State agencies include in 
their analysis:in order to minimize the 
incidence: of flagged: food instruments: 
that do not, im fact, include: overcharges; 
and the frequency with. which: their 
statistical. tolerances. are updated.. Price- 
based systems also differ qualitatively 
according to haw they address a: number 
of variables. Because of the complexity 
and variability inherent in:such. systems, 
the Department. believes that. it. would 
not be appropriate to:attempt.to- govern 
them at this time through. the regulatory 
process. Rather, State.agencies can 
expect their systems. to. be subjected to 
greater scrutiny by FNS Regional 
Offices in the future. Improvement.in 
these systems can best be pursued. 
through careful: assessment of each 
individual system. 

The: Department does, however, 
propose through: regulations. to: 
strengthen State agencies’ general 
approach. to. overcharges. First,. the- 
Department proposes (§, 246.12(q)(5}(i)) 
to. require that State.agencies.implement 
pracedures. to- detect. overcharges 
through statistical.analysis of redeemed 
food instruments. on: a. quarterly basis. 
Furthermore,, the State agency, would: be 
required. either to initiate action-to- 
collect.avercharges within. 90.days of 
detection or te. conduet.a eempliance 
buy or inventory. audit en the 
overclaiming vendor within. 180. days af. 
detection: (The Department 
acknowledges. that. quarterly detection 
of overcharges and. collection. within: 90: 
days. of detection could result in. 
instances .in.which the minimal amount 
of overcharge does not justify the 


administrative expense of collection. 
Comments: are solicited: how 
overcharges might be:allowed: to. 
accumulate: until such: time as: collection 
becomes: cost-effective.) This: 
requirement would not apply: to State 
agencies-which identify avercharges: 
through statistical analysis: prior to 
issuing payment: This:propusal enforces 
the principles of integrated vendor 
management systems and follow-up: 
State agencies would: be required: not 


only to have effective: systema:te detect © 


overcharges; they wouldialsmhave to 
act effectively: when pane 
discovered. .Furthermore,, the: 
Department praposes:(§: 246.12(q)(5)(ii)} 
to require that State:agencies; subject to 
the conditions: established: in paragraph 
246.12(j)(3): of this: section regarding: 
participant access, disqualify vendors 
who: chronically: overcharge based on: 
statistical analysis of redemptions ar 
whe otherwise chronically submit 
improperly redeemed food:instruments 
as described: in section 14 of this: 
preamble and section: § 246.12(q}{5){iii) 
of this. proposed regulation. 

As discussed im section'13 of the 
preamble,. §§ 248:12(j}(1 {(ii}(C}-{D): 
would: mandate that vendors be: 
disqualified for different periads 
depending on the number of instances: of 
various offenses for overcharging: 
identified using compliance buys: The: 
State: agency may exercise discretion 
regarding when overcharging detected 
through statistical: analysis of redeemed 
foed:instruments is: chrenic, and what: 
penalties: to impose: wher it is:not: 
chronic. With respect to. problems: 
detected: through statistical: analysis of 
redeemed food instruments, judgments: 
regarding when an: individual vendor's 
submission.of food:instruments that 
contain: overcharges, or are:otherwise 
improperly. redeemed, is “chronic” are 
left up to:the State agency because the: 
Department recognizes: that:State 
agencies. must have: the: flexibility to: 
decide: what. incidences: of problem: food 
instruments warrant disqualification.ar 
non-seleetion. In. determining: when such 
vendor behavior is “chranis,”’ the:-State 
agency may wish: to: take into; account 
not only the: frequency of. these 
problems, but alse the vendor's: business 
volume. and progranz history 

Second, this: proposal: 

($ 246.12{q}(5)fiv))} would confirm the 
State agency's authority to withtiold or 
collect from: vendors: the entire 
redemption value of food:instruments 
that include an overcharge;.as: opposed: 
to the current practice in: some State 
agencies of denying: payment for, or 
collecting, only the: amount of the: 
evercharge itself. A food! instrument 


including an.overcharge is ar 
improperly transacted food instrument, 
and foed!instruments need not be 
considered ‘fractionally invalid 
depending ‘on the amount of the 
overcharge: Fherefore, the propesal- 
would confirm: that the State agency has 
no-obligation to-pay any: part of ar 


instrument that includes arr overcharge. 


State agencies exercising this proposed 
option will have in place am additional 
powerful deterrent to-overeharging; as’ 
well as a more effeetive means of 
resolving it: 

19. Other Redeemed Food Instrument 
Problems. (Sections.246.12. (q)(3)' and: 


The Department also proposes to 
change: two regulatory provisions 
addressing redeemed food instrument 
problems: First; wording would’ be 
added to § 246.12(q){3} requiring that, in 
retail food'delivery systems, the vendor 
enter the actual price of the 
supplemental foods purchased on the 
food instrument at the. time of 
redemption and. prior to signature. by the 
participant or proxy. This provides the 
participant a chance to check the price 
entered by the vendar on: the:food 
instrument. Although the Department: 
realizes that in many instances 
participants do not look carefully at.the 
price entered, the Department believes 
that, given effective participant. training 
on this requirement, scrutiny. by 
participants.can be a significant 
deterrent to overcharging. This is. 
currently standard. procedure. in many, 
States. 

The second change (§ 246.12(q){5)}{iii}) 
would: augment the requirement that the 
State agency design and implement a. 
system of review of redeemed food 
instruments. to detect errars. The State 
agency. must currently review food) 
instruments for a:minimunr of five: types 
of errors: Purchase price missing,. 
participant. signature missing, vender 
identification missing; redemption by 
vendor outside of the: valid: date; and: 
altered. prices. The: Department propases 
to add: alterations .in prices, foad 
quantities, and dates: to this list:to: help: 
ensure: that: these:common types of: 
abuses: are: also identified. 


20. Recovery of Vendor Claims (Section 
246;:14(e)) 


State agencies: are currently allowed: 
(§ 246.14{e}} to:convert into: 
administrative funds up ta 50 percent of 
the food:funds recovered as the result of 
claims assessed: against vendors and 
funds:not paid as:a:result of pre- 
payment reviews of redeemed’ food 
instruments:. This provision was adopted 
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in order to induce State agencies to 
assess and collect claims by allowing 
them to offset the cost associated with 
collection of excess charges from WIC 
vendors. On reconsideration of the 
issue, the Department believes that 
identification, prevention, and collection 
of overpayments is a vital and integral 
part of vendor management for which 
State agencies are funded rather than a 
management refinement or 
embellishment for which funding 
incentives would be appropriate. Failure 
to recover overpayments unnecessarily 
limits the number of participants the 
State agency can serve. It should also be 
noted that the recent legislative (Pub L. 
101-147) and regulatory changes to the 
administrative funding system will 
generate more, and more stable, 
administrative and program services 
grants, thus enhancing State agencies’ 
ability to perform this and other key 
program functions effectively. Finally, 
the necessary tracking of recovered and 
converted funds has proven to be a 
cumbersome burden at both the State 
and Federal levels. The Department 
therefore proposes to eliminate this 
authority. 


21. Vendor Appeals (Section 246.18 and 
246.26(e)) 

Current regulations (§ 246.18) 
establish minimum requirements for 
vendor and local agency appeal rights 
and procedures. The procedural 
requirements are intended to establish a 
simple and fair process at a reasonable 
cost to State agencies. Except as applied 
to specific State agency actions which 
are discussed below, the regulatory 
procedural requirements cannot be 
diminished without jeopardizing basic 
due process protection for appellants. 
Some State agencies have significantly 
exceeded the regulatory procedural 
requirements, for example, by requiring 
that the hearing officials be 
administrative law judges and providing 
for a verbatim transcription of appeal 
proceedings. The Department considers 
the minimum procedures mandated by 
Program regulations to be thoroughly 
adequate and does not consider more 
complex procedures to be an effective 
use of administrative and program 
service funds. As the number of vendor 
appeals increases, their unit cost will 
become a progressively more critical 
factor for State agencies attempting to 
control administrative costs. It is 
already apparent that in some States, 
the cost of appeals functions as a 
disincentive to take appropriate action 
against violative vendors. 

Given this concern, the Department's 
Office of the:-Inspector General 
recommended in the National Vendor 


Audit that the Department mandate a 
standard appeal procedure in order to 
limit costs. The standard procedure 
would be intended to prevent States 
frem exceeding the minimum required 
by current regulations. However, from a 
technical standpoint, procedural 
maximums would be difficult to 
establish through rulemaking. 

The Department acknowledges the 
need to support State agency efforts to 
control appeal costs and make the 
process more manageable in a manner 
that ensures fairness to vendors. 
Methods available to achieve this 
objective are (1) limiting the types of 
State agency actions that are appealable 
by vendors, (2) allowing more 
streamlined appea! procedures for 
certain types of appealable actions, (3) 
preventing disclosure of proprietary 
information on State agency procedures 
and on other vendors during appeals 
(and protecting it against disclosure to 
the general public), and (4) relaxing 
appeal procedure timeframes. 

Current rules (§ 246.18(a)(1)) allow 
vendors and local agencies to appeal a 
denial of an application for 
authorization, a disqualification from 
the program, and “any other adverse 
action which affects participation.” This 
rule would not change the requirements 
governing appeals by local agencies. 
However, as discussed below, this 
proposal would modify vendor appeal 
rights so they are no longer the same as 
those of local agencies. In order to avoid 
confusion on the differences between 
appealable actions for vendors and local 
agencies, this rule would separately list 
appealable actions for these entities in 
§ 246.18(a) (1) and (2), respectively. 

This proposal (§ 246.18(a)(1)) would 
limit vendor appeal rights to 
disqualification, denial of authorization 
except in certain circumstances, and 
monetary sanctions. The phrase in 
current rules which accords appeal 
rights in response to “any other action 
which adversely affects participation” is 
too general to be meaningfully applied 
to vendors. A vendor could, for example, 
seek to appeal a State agency decision 
to authorize another vendor in the area 
on the grounds that the action would 
reduce the first vendor’s volume of WIC 
business. In situations such as this, the 
interest of participant access to the 
program takes clear precedence over the 
vendor's interest. 

The new § 246.18(a)(1) would also 
preclude the appeal of claims 
established against vendors by the State 
agency. The Department believes that, 
given the vendor's right to justify or 
correct a request for payment in 
response to a claim or denial of payment 
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of a food instrument by the State agency 
(§ 246.12(r)(5)(iii) of current regulations, 
redesignated § 246.12(q)(5)(v) in this 
proposal), the right of appeal in this 
instance would be redundant. The 
Department proposes (§ 246.18(a)(1)) to 
clarify that vendors can appeal 
monetary sanctions, but not claims for 
repayment. 

Vendors would be able to appeal 
denial of an application for 
authorization in all circumstances 
except two. The first exception would 
be when they have bid unsuccessfully 
for authorization in a standard sealed- 
bid competitive procurement procedure 
(§ 246.18(a)(1)). Some State agencies are 
beginning to implement vendor selection 
procedures in which interested vendors 
submit competitive bids for a specified 
number of authorizations in a particular 
geographical area. Provided that such 
procedures are in accord with State 
procurement requirements which 
include a means for contesting contract 
awards, nonselection in a competitive 
procurement would not be appealable. 
In this situation, a separate 
administrative appeal right would be 
redundant and could disrupt the 
procurement procedure. The second © 
exception to the right to appeal denial of 
an application would be when the 
vendor has applied outside the 
timeframes established by the State 
agency in accordance with authority 
provided in § 246.12(e)(6). 

The proposal (§ 246.18(c)) would also 
allow State agencies to provide 
abbreviated-appeal procedures for 
vendors in response to two State agency 
actions. As discussed in section 13 of 
the preamble, the proposal (§ 246.12(j)(1) 
(iii) and (iv)) would require that State 
agencies disqualify a vendor when the 
vendor or a vendor employee whose 
duties include the handling of WIC food 
instruments, owner, officer, director or 
partner, has been convicted of a 
business-related crime committed. The 
proposal (§ 246.12(j)(1)(v)) would also 
mandate disqualification of a vendor 
when the vendor, or vendor employee 
whose duties include handling WIC food 
instruments, owner, officer, director or 
partner has been disqualified from the 
Food Stamp Program, has Food Stamp 
Program authorization withdrawn due to . 
abuse, or receives a civil money penalty 
under that program. In both cases, a 
previous action taken against the vendor 
or an associated individual provides the 
basis for the WIC disqualification. Since 
a criminal conviction may be contested 
through the judicial system, a full 
administrative appeal process under the 
WIC Program would be redundant. 
Furthermore, a vendor which had been 
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removed from the Food Stamp Program 
or received a civil money penalty would 
have had the opportunity to contest 
those actions both administratively and 
in the courts. Again, a full hearing on the 
issue of Food Stamp Program 
disqualification would be redundant. 
Instead, State agencies would be 
authorized (§ 246.18(c)} to provide a 
streamlined appeal, for example, a desk 
review of a written statement from the 
State agency and the vendor. The only 
issue which is germane to such 
proceedings is whether the action which 
provides the basis for the WIC 
disqualification—i.e., the criminal 
conviction or listed Food Stamp Program 
sanction—had, in fact, taken place. In 
these two situations, use of a 
streamlined appeal procedure is 
consistent with due process for 
appellants. . 

Under current rules (§ 246.18(b)(1)), 
timeframes are established for advance 
notice of adverse action (15 days) and 
notification of the appeal decision 
(within 60 days of the date of receipt of 
the hearing request). While the advance 
notice requirement is easily met, the 60- 
day timeframe has proven difficult for 
some State agencies, particularly those 
which must rely on a State board of 
appeals or other external organizational 
unit that is beyond the State agency's 
control. Therefore, the Department 
proposes (§ 246.18(b)(9)) to extend the 
time limit for providing decisions on 
vendor—but not local agency—appeals 
to 90 days. 

Efforts to control abuse in the WIC 
Program are significantly enhanced by 
the State agency’s access to information 
on vendors who also participate in the 
Food Stamp Program. Section 9{c) of the 
Food Stamp Act of 1977 permits 
information provided by retail stores 
and wholesale food concerns in order to 
gain or maintain authorization in the 
Food Stamp Program to be shared only 
with WIC State agencies and, for 
purposes directly connected with the 
administration and enforcement of the 
Food Stamp Act and regulations. WIC 
State agencies are not permitted by law 
to give vendors, other Federal agencies, 
or the general public access to this 
information. The Food Stamp Program 
may also share other information about 
its authorized retailers which is not 
protected under section 9(c) of the Food 
Stamp Act with WIC State agencies. 
This other information, e.g., results of 
investigations, as well as information 
the State agency collects directly from 
WIC vendors and its analysis of such 
material, contribute to its vendor 
selection and high-risk detection 
systems. These systems can be 


effectively operated only if such data 
are protected from exposure to vendors 
or other members of the public. Such 
information must also be kept 
confidential so that vendors cannot 
secure unfair competitive advantages 
through it. Furthermore, vendors cannot 
reasonably be expected to provide such 
information to the State agency unless 
they are confident that it will be kept 
secure. 

Therefore, this proposal (§ 246.26(e)) 
would generally prohibit disclosure of 
vendor information except to Federal 
authorities, other State agencies, law 
enforcement authorities, and the State 
agency's data processing contractor if 
the contractor has a need to know. 
Information protected by Food Stamp 
Program legislation, such as information 
obtained through FNS from the vendor's 
Food Stamp Program application, would 
be exempted from disclosure to any one 
except for purposes directly connected 
with the administration and 
enforcement of the Food Stamp Act or 
Food Stamp Program regulations, not 
excluding the Comptroller General of 
the United States as authorized by law 
(§ 246.26(e)(3)). The State and local 
agency could not release information 
provided by the vendor in connection 
with program application for 
authorization or participation or 
information gathered by the State or 
local agency through field work or 
results of analysis of information by the 
State or local agency (§§ 246.26(e)(1)(i)- 
(iii)). Finally, § 246.26(e)(1)(vi) would 
protect from disclosure information 
regarding State agency procedures for 
identifying high-risk vendors and for 
monitoring vendors, as well as the 
results of high-risk identification and of 
vendor monitoring. 

Upon request, appellant vendors 
would, under Section 246.26{e)(2), have 
access to information otherwise 
protected by §§ 246.26(e)(1)(i)}-{iii), 
excluding proprietary or personal 
information about other vendors, to the 
extent that such information is part of 
the evidence upon which the action 
under appeal is based. Under no 
circumstances would the vendor have 
access to information regarding high- 
risk vendor identification and vendor 
monitoring systems, since these systems 
can never in and of themselves be 
evidence of vendor noncompliance upon 
which an adverse action is based. 

The proposed rule (§ 246.18(b)(7)) 
would strengthen current language 
regarding the disclosure of information 
to appellant vendors. Current rules 
(§ 246.18(b)(7)) afford the appellant 
vendor or local agency “the opportunity 
to review the case record prior to the 


hearing.” Some State agencies have 
indicated that the vendor's “case 
record,” or file, may contain proprietary 
information, for example, information 
regarding how the State agency 
established the vendor's high-risk status, 
which, if released, would jeopardize 
efforts to combat program abuse. 
Consistent with the strengthened 
language in § 246.26(é) of this proposal, 
§ 246.18(b)(7) would be revised so that 
the appellant vendor or local agency is 
allowed to examine only “the evidence 
upon which the State agency's action is 
based.” This restriction is consistent 
with due process rights and protections. 


22. Corrective Action Plans (Section 
246.19(a)(2)) 


Under current regulations 
(§ 246.19(a)(3)), the State agency is 
required to submit a corrective action 
plan with implementation timeframes in 
response to management evaluations 
only when the regional office has 
expressed its intention to impose a 
sanction. However, regional office 
findings may be significant and require 
timely corrective action even when they 
do not justify imposition of a sanction. 
As reported in the National Vendor 
Audit, some State agencies do not take 
timely action to correct deficiencies 
identified by regional offices. Therefore, 
this rulemaking would also require that 
the State agency submit a corrective 
action plan, including implementation 
timeframes, within 60 days of receipt of 
a management evaluation report 
containing negative findings 
independent of whether the findings are 
determined to justify a sanction. 


23. Areas of Special Focus during Local 
Agency Reviews (Section 246.19(b)(5)) 


Current regulatory requirements for 
coverage in local agency reviews 
(§ 246.19(b)(2)) are all-encompassing, 
but also very general in nature. State 
agencies are required, for example, to 
include “certification” and 
“accountability” in their local agency 
reviews. The Department believes that 
effective monitoring depends on 
comprehensive coverage. However, FNS 
may from time to time identify a 
problem in a more precisely defined 
aspect of local agency operations, and 
may want State agencies to review this 
aspect intensively. For example, within 
the broad category of “certification,” 
there may be a need to focus attention 
on income eligibility determination 
procedures. Security of food instruments 
may be identified within the broader 
area of “accountability” as requiring in- 
depth monitoring. These targeted areas 
would be areas identified through 
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management evaluations, audits, or 
other means which document the need 
for intensified monitoring, and 
corrective action as appropriate. 
Therefore, the Department proposes 

(§ 246:29[b}{(5))} to identify such focus 
areas for mandatory in-depth review. 
Under the proposal, FNS could also 
require State agencies to implement a 
standard form or protocel for such 
focus-area reviews and to report the 
results to FNS. No more than two such 
areas would be stipulated for any fiscal 
year, and they would be announced at 
least six months before the beginning of 
the fiscal year. 

The proposed requirement for State 
agency review of areas of focus, and for 
reporting the results of local agency 
reviews, does not mean that State 
agency reviews of local agencies would 
be less comprehensive than in the past. 
Full, comprehensive reviews of local 
agencies are necessary to identify 
deficiencies. This proposal would simply 
enable FNS to gather information on 
areas of special emphasis in greater 
depth than might otherwise be possible. 
Areas of focus would change 
periodically, and there also could be 
fiscal years for which FNS does not 
identify any such areas. 

This 1 would also require 
(§ 246.19{b}{6}) that local agencies 
submit to State agencies, within 45 days 
of written notification of deficiencies, a 
written corrective action plan which 
explains how ail of the identified 
problems will be addressed and 
stipulates timeframes for completion of 
each corrective action. 


List of Subjects in 7 CFR Part 246 


Food assistance programs, Food 
donations, Grant programs-Social 
programs, Infants and children, 
Maternal and child health, Nutrition 
education, Public assistance programs, 
WIC, Women. 

For reasons set forth in the preamble, 
7 CFR part 246 is proposed to be 
amended as follows: 


1. The authority citation for part 246 
continues io read as follows: 


Authority: Sec. 123, Pub. L. 101-147, 103 
Stat. 894; Sec. 645, Pub. L. 100-460, 102 Stat. 
2229; Secs. 212 and 501, Pub. L. 100-435, 102 
Stat. 1645 (42 U.S.C. 1786); Sec. 3, Pub. L. 100- 
356, 102 Stat. 669 [42 U.S.C. 1786); Secs. 8-12, 
Pub. L. 190-237, 161 Stat. 1733 [42 U.S.C. 
1786}; Secs. 341-353, Pub. L. 98-500 and 99- 
591, 100 Stat. 1783 and 3341 {42 U:S.C. 1786}; 
Sec. 815, Pub. L. 97-35, 85 Stat. 521 {42 U.S.C. 


17.86); Sec. 3, Pub. L. 96-499, 94 Stat. 2599; Sec. 


203, Pai. L. 95-627, $2 Stat. 3611 (42 U.S.C. 
1786). 

2. In § 246.2, the definitions of 
“compliance buy,” “high-risk vendor,” 
“inventory audit,” “timiting criteria,” 
“routine monitoring,” “selection 
criteria,” “vendor,” “vender abuse,” 
“vendor authorization,” and “vendor 
overcharge” are added in alphabetical 
order to read as follews: 


§ 246.2 Definitions. 

Compliance buy means a covert, on- 
site investigation in which a program 
representative poses as a WIC 
participant and transacts one or more 
food instruments. 

High-risk vendor m a vendor 
identified as having a high probability of 
program abuse as a result of application 
of criteria mandated by this part and 
any additional criteria which may be 
established by the State agency. 

Inventory audit means the 
examination of food invoices or other 
proofs of purchase to determine whether 
a vendor has purchased sufficient 
quantities of authorized foods to provide 
participants the quantities specified on 
WIC food instruments redeemed by the 
vendor during a given period of time. 

Limiting criteria means standards 
developed by the State agency to 
establish the maximum number and 
distribution of vendors to be authorized 
in its jurisdiction. 

Routine monitoring means overt, on- 
site monitoring during which WIC staff 
identify themselves to vendor personnel. 


* * * *« 


Selection criteria means mandatory 
criteria identified in § 246.12{e)}(3) of this 
part and any additional criteria 
developed by the State agency to select 
individual vendors for authorization. 

Vendor means a business entity 
operating an individual retail store in a 
fixed location which provides 
authorized foods to WIC participants 
under contract or agreement with the 
WIC State agency, or a company which 
delivers WIC foods to the residences of 
Program participants living in a 
geographical area and at prices 
specified in a contract or agreement 
with the State agency. Each individual 
retail store under a business entity 
which operates more than one store 
constitutes a separate vendor. 

Vendor abuse means intentional or 
unintentional actions of a vendor which 
violate Program regulations or State 
agency policies or procedures. 


Vendor authorization means the 
process by which vendors who initially 
apply fer authorization or subsequently 
apply for reauthorization are assessed, 
selected, and enter into a contract or 
agreement with the State agency. 

Vendor overcharge means 
intentionally or unintentionally charging 
the WIC Program more for food than the 
price charged to other customers; 
charging a WIC customer more than the 
current shelf price er, if applicable, more 
than the WIC contract price; or charging 
for food items not received by a WIC 
customer or for foods in excess of those 
listed on the food instrument. 

3. in § 246.3: 

a. Paragraph {e}({4) is redesignated 
(e)(5); and 

b. A new paragraph (e}(4) is added. 

The addition reads as foliows: 


§ 246.3 Administration. 


* * * * *~ 


(e) e* * 

(4) For State agencies with 50 or more 
authorized vendors as of October 1 of 
each fiscal year, one full-time vendor 
management specialist, and for State 
agencies with fewer than 50 authorized 
vendors as of that date, a staff person 
responsible for vendor management. 
The State agency shall identify the 
vendor management specialist or 
responsible person by name in its State 
Plan. 

4. in § 246.4: 

a. Paragraphs (a)(4), (a)(14)(ii}, and 
(a)(14){iv), and (a}(14}{v) are revised; 

b. New paragraphs {a}(14)(xi)-{xiii) 
ane added; and 

c. The first sentence of paragraph 
(aX{15) is revised. 

The revisions and addition read as 
follows: 


§ 246.4 State Pian. 

(a) se i 

(4) The State agency staffing pattern, 
including the name of the designated 
full-time vendor management specialist, 
or staff person responsible for vendor 
management, as required by 
§ 246.3{e}{4) of this par 


* x * * 


(1 4) *¢ @ 

(ii) Vendor limiting criteria and any 
vendor selection criteria which the State 
agency will implement in addition to the 
criteria established in $ 246.12(e}{3) of 
this part; 

(iv) The system for monitoring 
vendors to ensure compliance and 
prevent fraud, waste, and abuse, and the 
State agency's plans for improvement in 
the ceming year. For State agencies 
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which anticipate having fewer than 50 
authorized vendors as of October 1 of 
the fiscal year for which the plan is 
submitted, the description shall indicate 
the State agency's choice from the 
monitoring options established in 
§ 246.12(h)(2) of this part. State agencies 
which intend to delegate any aspect of 
vendor monitoring responsibilities to 
local agencies or contractors shall 
describe the State agency supervision 
and training which will be provided to 
ensure the uniformity and quality of 
vendor monitoring efforts; 

(v) Where food instruments are used, 
a facsimile of the food instrument and a 
description of the system the State 
agency will use to account for the 
disposition of food instruments in 
accordance with § 246.12(m) of this part; 


* * * * * 


(xi) Procedures the State agency will 
use to train vendors and, if applicable, 
to oversee local agency training of 
vendors; 

(xii) The State agency's sanction 
system, including the disqualification 
periods and, if applicable, the monetary 
sanctions or formula used to calculate 
the dollar amount of the monetary 
sanctions the State agency intends to 
impose for each violation. 

(xiii) A description of the State 
agency's system for ensuring the 
security of food instruments, 
Verification of Certification cards, and 
other documents which can be used to 
generate benefits. 

(15) Plans to prevent and detect dual 
participation in accordance with the 
requirements of § 246.7(k)(1)(i) of this 
part:."°* * 


5. In § 246.7: 

a. In paragraph (e)(2)(iv), the reference 
to “246.12(s)(8) (i) and (ii) is removed, 
and “246.12(q)(8) (i) and (ii)” is added in 
its place; 

b. In paragraph (g)(1)(i) and (k)(1)(iii), 
the reference to “246.12({k)(2)” is 
removed, and “246.12(j)(7)” is added in 
its place; 

c. Paragraph (k)(1){i) is revised; and 

d. A new paragraph (k)(1)(iv) is 
added. . 

The revision and addition reads as 
follows: 


§ 246.7 Certification of participants. 
* 2 * * * 

(k) a] 

(1) ee 

(i) In conjunction with local agencies, 
the prevention and quarterly 
identification of dual participation. The 
State agency shall collect the cash value 
of improperly issued benefits to the 
extent that such action is cost-effective, 


in accordance with § 246.23(c) of this 
part. ; “ 

(iv) Annual reporting as specified by 
FNS on the results of State agency 
efforts to prevent and detect dual 
participation. 

(Comments on § 246.12 will only be 
considered on the'text which is enclosed 
by arrows (m <4), which identify 
substantive change, and on proposals to 
remove provisions in this section from 
current regulation, which are discussed 
in the preamble. The additional portions 
of the text of § 246.12 are printed in this 
rulemaking for clarity, continuity, and 
reader convenience only.) 

6. In § 246.12: 

a. Paragraphs (e) and (f) are revised; 

b. Paragraph (g) is removed and 
paragraphs (h)-(r) are redesignated as 
paragraphs (g)~(q); 

c. Redesignated paragraphs (g), (h), (j), 
(k), (m), (n), (p), and (q) are revised; 

d. Paragraph (s) is removed; and 

e. Paragraph (t) is redesignated as (r). 

The revisions read as follows: 


§ 246.12 Food delivery systems. 
* * * 2 * 


(e) Authorization of vendors. Only 
vendors authorized by the State agency 
may redeem food instruments or 
otherwise provide supplemental foods to 
participants. 

(1) There shall be a documented on- 
site visit prior to, or at the time of, initial 
authorization of a new vendor. 
However, vendors authorized prior to 
> May 28, 1983, need not have a 
documented visit. The State agency may 
delegate all or part of the on-site visits 
to local agencies. 

»(2) State agencies operating retail 
food delivery systems shall develop and 
implement criteria to limit the number of 
vendors to be authorized and establish 
their distribution. This system shall 
ensure participant access and 
secondarily serve to facilitate effective 
management, oversight, and review of 
authorized vendors in their jurisdiction. 
When developing limiting criteria, the 
State agency shall consider, at a 
minimum, participant access in terms of 
participant-to-vendor ratios based on 


‘population density, distribution of 


participants, location of local agencies 
and clinics, and availability of public 
transportation and road systems to the 
WIC population. Limiting criteria shall 
be implemented consistently. and 
systematically throughout the State 
agency's jurisdiction. The State agency 
shall establish a system for revising 
and/or reapplying its limiting criteria 
whenever it determines that relevant 


53467 


demographic shifts or significant 
changes in caseload allocation make 
such action necessary. 

(3) The State agency shall develop 
and implement criteria to select, and 
execute agreements with, vendors 
applying for WIC authorization in retail 
food delivery systems. The State agency 
shall ensure that its selection criteria are 
applied consistently and systematically 
throughout its jurisdiction. The State 
agency may reassess any authorized 
vendor using these criteria at any time 
during the vendor's contract period and 
disqualify those which fail to meet them. 
The selection criteria shall include, but 
are not limited to: 

(i) Competitive price; 

(ii) Minimum variety and quantity of 
authorized WIC foods; 

(iii) Lack of a record of a business- 
related criminal conviction, whether 
entered upon a verdict or plea, including 
any criminal conviction for a Program 
violation, of a vendor or a current 
vendor employee whose responsibilities 
include handling WIC food instruments, 
owner, officer, director, or partner; 

(iv) Lack of a history, during a period 
preceding the date of application 
specified by the State agency but not to 
exceed six years, of serious WIC 
noncompliance on the part of a vendor 
which includes, but is not limited to, 
being subject to any of the vendor 
sanctions established in paragraph (j) of 
this section, as a result of the acts or 
omissions of any person currently 
associated with the vendor in any of the 
capacities listed in paragraph (e)(3){iii) 
of this section except that WIC 
noncompliance which results in a 
criminal conviction shall be subject to 
the requirements of paragraph (e)(3)(iii) 
of this section, and not the six-year 
maximum period of consideration; and 

(v) Lack of a history, during a period 
preceding the date of application 
specified by the State agency but not to 
exceed six years, of serious Food Stamp 
Program (FSP) noncompliance by the 
vendor, or any individual who at the 
time of application is associated with 
the vendor in any of the capacities listed 
in paragraph (e)(3){iii) of this section, 
except that noncompliance which 
results in a criminal conviction shall be 
subject to the provisions of paragraph 
(e)(3)(iii) of this section, and not the six- 
year maximum period of consideration. 
Serious FSP noncompliance includes, 
but is not limited to, withdrawal of 
authorization for reasons of Program 
abuse or disqualification which is in 
effect at any time during this period, or 
receipt of a civil money penalty during 
this period. 





(4) The State agency shail not 
autherize an applicant vendor if the 
State agency determines that the store 
has been sald by its previous owner in 
an attempt te circumvent a WIC 
sanction. In making fhis determination, 
the State agency shall consider whether 
the applicant store was sold to a relative 
by blood or marriage of the previous 
owner{s) or sold for less than its fair 
market value. <4 

(5) The State agency is encouraged to 
consider the impact of authorization 
decisions on smafi businesses. 

»{6) The State agency may limit the 
periods of time during which 

applications for authorization from 
vendors will be accepted and processed, 
except that pale + Nees shall be 

accepted and processed, at a minimum, 
once every three years. The State 
agency shall develop procedures for 
processing individual vendor 

ications outside of its timeframes if 

it determines that faciers such as shifts 
in participant or vendor populations will 
adversely affect participant access 
unless additional vendors ane 
authorized, or if it identifies the need to 
replace without delay a vendor which 
has been disqualified or which has 
withdrawn from the 

{7} At the time of application i in retail 
food delivery systems, the State agency 
shall collect the Food Stamp Program 
authorization number of each applicant 
vendor participating in that Program; 


competi 
selection process in which vendors bid 
prices for W¥C-authorized foods, the 
shelf prices of such foods.< 

(f) Vendor agreements. The State 
agency shall ensure that all vendors 
participating in retail food delivery 
systems enter into written contracts or 
agreements with the State agency »foer 
a period not te exceed three years.< 
The vender contract or agreement shall 
be signed bya representative who has 


in the contract or 

vender may be added or 
deleted without affecting the remaining 
vendors. » The vendor contract or 
agreement shall net constitute a license 
or a property interest.<q Neither the 
State agency ner the vendor shail be 
obligated te renew the vendor contract 
or agreement. The State shall 
previde vendors with not less than 15 
days advance written notice of the 
expiration of a contract or agreement. 


»> Vendors with expired contracts or 
agreements that reapply for 
authorization shall be subject to the 


’ State agency selection procedures 


established in paragraph {e) of this 
section. Vendors which have been 
disqualified shall forfeit their 
authorization and must apply to be 
authorized in order to participate. Such 
application shall be subject to the 
selection procedures established in 
paragraph {e) of this section. Vendors 
that have been permanently disqualified 
may not reapply. . 

{1) A standard vendor contract or 
agreement shall be used statewide in 
retail food delivery systems, though 
p> the State agency may make 
exceptions for documented reasons. The 
State agency shall ensure compliance 
with all provisions of the standard 
vendor contract or agreement. 

(2) The vendor contract or agreement 
pin retail food delivery systems shall 
contain the folowing specifications, 
although the State agency may 
determine the exact wording to be used: 

{i) The vendor shall provide to 
participants only the supplemental foods 
specified on the food instrument. 

(ii) The vendor shall provide 
supplemental foods at or below the 
current price changed to other customers 
por at the stipulated contract price, 
whichever applies. 

(iii) When food instruments are used, 
the vendor shall accept them from a 
participant only within the allowed time 
period, and submit them for payment 
within the allowed time period. 

(iv) The State agency has the right to 
demand refunds for charges of more 
than the actual purchase price for 
supplemental foods. 

»({v) The vendor shall reimburse the 
State agency upon demand, or will have 
its payment from the State agency 
reduced, for the value of each 
overcharge, or at the State agency's 
discretion, the total value of each food 
instrument identified as containing an 
overcharge, and for the total value of 
otherwise improperly redeemed food 
instruments. << 

(vi) The vender shall not seek 
restitution from participants for food 
instruments not paid » or partially 
paid < by the State or local agency. 

(vii) The manager of the store or an 
authorized representative such as the 
head cashier shall accept training on 
Program procedures »at authorization, 
and at least once annually thereafter, at 
a time and lecation designated by the 
State agency.<4 

(viii) The vendor shall inform and 
train cashiers and other staff on 
Program requirements. 
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(ix) The vendor shail be accountable 
for actions of employees in the 
utilization of food instruments or 
provision of supplemental foods. 

(x) The vendor shall offer Program 
participants the same courtesies as 
offered to other customers. 

(xi) The vendor may be monitored for 
compliance with Program rules. 

> (xii) During a monitoring visit by the 
State or lecal agency, the vendor shail 
provide access to all negotiated food 
instruments and Program-related 
records on the premises at time of the 
visit. 

(xiii) The vendor shall maintain the 
following information for a period of at 
least thnee years, or until the conclusion 
of an audit or investigation to which 
such information is relevant, and which 
is in progress at the end of three years, 
and shall make this information 
available to the State agency and 
representatives of the Department and 
the Comptroller General of the United 
States for examination and copying at a 
reasonable time and place: Invoices or 
proofs of purchase of WIC authorized 
foods in sufficient quantities to support 
food instruments redeemed; shelf-price 
records fer WIC foods, if required by the 
State agency; documentation of training 
provided to store employees; and other 
such Program records as the State 
agency may specify. 

(xiv) A vendor which defrauds or 
abuses the Program is liable to 
prosecution under applicable Federal, 
State or local laws. Under § 246.23 
»>(d)-« of Program regulations, those 
who have willfully misapplied, stolen or 
fraudulently obtained Program funds 
shall be subject to a fine of net more 
than $10,000 or imprisonment for not 
more than five years or both, if the value 
of the funds is $100 or more. If the value 
is less than $100, the penalties are a fine 
of not more than $1,000 or imprisonment 
for not more than one year, or both. 

(xv) The vendor shall comply with the 
nondiscrimination provisions of 
Departmental regulations (7 CFR parts 
15, 15a, and 15b). 

(xvi) Neither the State agency nor the 
food vendor has an obligation to renew 
the vendor contract or agreement. 

(xvii) Either the State agency or the 
vendor may terminate the contract or 
agreement for cause ng 
advance written notice of a period of not 
less than 15 days to be specified by the 
State agency. 

(xviii) The State agency will 
disqualify the vender when a vendor 
employee whose responsibilities include. 
handling WIC food instruments, owner, 
officer, director, or partner has been 
convicted, by verdict or plea, of a 
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business-related crime. The vendor shall 
be disqualified for as long as the 
convicted individual maintains his or 
her association with the disqualified 
vendor in any of the above capacities 
except that, when the crime is also a 
WIC violation, the disqualifications 
established under §§ 246.12(j)(1) (ij, (ii), 
(vi), and (j)(2} of Program regulations 
shall remain in effect for the stipulated 
periods even if the convicted 
individual's association with the vendor 
is terminated. In addition, if the 
convicted individual subsequently 
becomes associated with any other 
authorized vendor in any of the above 
capacities, that vendor shall be 
disqualified for as long as that 
individual maintains his or her 
association in such capacity with the 
vendor. If any such individual is 
associated in any such capacity with a 
vendor that applies for authorization, 
that vendor wil! be denied 
authorization. 

(xix) When a vendor itself has been 
convicted of a business-related crime, 
whether by verdict or plea, committed 
while the vendor was authorized under 
the program, the vendor shall be 
permanently disqualified. 

(xx) The vendor shall notify the State 
agency when store ownership changes, 
operations cease, the store changes 
location, or a temporary or permanent 
circumstance occurs which impacts 
upon service to program participants. 
The contract or agreement will be 
considered null and void when vendor 
ownership or location changes, or when 
vendor operation ceases.<¢ 

(xxi) The vendor shall not collect 
sales tax on WIC food purchases. 

p> (xxii) The State agency may 
disqualify the vendor for types of 
program abuse in addition to those 
listed in this paragraph. The vendor 
shall be disqualified for: 

(A) Single-Instance Violations. A 
minimum of three years and a maximum 
of six years for the first violation, and 
permanent disqualification for the 
second violation, for any of the 
following: 

(1) Claiming reimbursement for the 
sale of an amount of a specific food item 
which exceeds the store's documented 
inventory of that food item for a 
specified period of time; 

(2) Exchanging cash or credit for a 
WIC food instrument; 

(3) Receiving, transacting and/or 
redeeming a WIC food instrument 
outside of authorized channels; 

(B) Multiple-Instance Violations. A 
minimum three-year and maximum six- 
year disqualification for any 
combination of three instances of the 
following violations within a 12-month 


period, and permanent disqualification 
for any additional three instances of the 
following violations within a 12-month 
period:. 

(1) Documented acceptance of a WIC 
food instrument from an unauthorized 
person; 

(2) Exchange of a non-food item for a 
WIC food instrument documented 
through a compliance buy; 

(3) Charging WIC customers more for 
food than non-WIC customers or 
charging WIC customers more than the 
current shelf price, or if applicable, the 
contract price, as documented by a 
compliance buy; and, 

(4) Charging for a food item not 
received by the WIC customer, or for a 
food or quantity ofa food provided in 
excess of that listed on the food 
instrument, as documented by a 
compliance buy. 

(xxiii) The vendor will be disqualified 
from the WIC Program if its Food Stamp 
Program authorization has been 
withdrawn due to program abuse, or it is 
disqualified from, or receives a civil 
money penalty from, the Food Stamp 
Program. 

(xxiv) FNS will withdraw the vendor's 
Food Stamp Program authorization if 
Food Stamp Program authorities 
determine that it has been disqualified 
by the WIC Program based in whole or 
in part on any act which constitutes a 
violation of WIC regulations and which 
is shown to constitute a misdemeanor or 
a felony violation of law; or for one of 
the violations listed in § 278.1(0}(1) of 
Foad Stamp Program regulations of this 
chapter. 

(xxv} The vendor has the right to 
appeal disqualification; a monetary 
sanction, but not a claim; and denial of 
application for authorization, except as 
specified in § 246.18(a)}(1) of WIC 
Program Regulations. Expiration of a 
contract or agreement with a vendor is 
not subject to appeal. 

(xxvi] The vendor shall enter the 
purchase price on the food instrument 
before the participant signs the food 
instrument. 

(xxvii) The vendor will be disqualified 
from the Program if a conflict of interest 
is identified between the vendor and the 
WIC State or local agency. 

(xxviii) The vendor shall accept food 
instruments only from participants or 
their authorized representatives. 

(3) If the State agency chooses to 
implement the option authorized under 
paragraph (q)(5){vi) of this section, the 
State agency shall so indicate in the 
vendor's contract or agreement. 

(4) When the mandatory sanctions 
listed in this paragraph permit the State 
agency to select from a range of 
disqualification periods, the vendor 


contract or agreement must specifically 
indicate the length of disqualification or. 
if applicable, the formula used to 
calculate the length of di i 

that the State agency will impose for 
each type of violation. When the State 
agency chooses to impose other 
sanctions in addition to the mandatory 
disqualifications listed in this 
paragraph, the vendor contract or 
agreement must indicate the violations 
and any corresponding periods of 
disqualification or, if applicable, the 
monetary sanctions or formula used to 
calculate the dollar amount of the 
monetary sanctions, to be imposed for 
each violation. In addition, the vendor 
contract or agreement must indicate the 
specific dollar amount of the monetary 
sanction which will be imposed in lieu 
of disqualification when the State 
agency finds pursuant to paragraph (j)(3) 
of this section that disqualification will 
jeopardize participant access. 

(g) Vendor training and guidelines. 
The State agency shall provide, or cause 
its local agencies to provide, face-to- 
face training designed to prevent 
Program errors and abuse and improve 
Program service to all authorized 
vendors, on the premises of individual 
vendors, or at a location specified by the 
State or local agency. The State agency 
shall require that vendors attend such 
training as a condition of authorization 
under the Program. Such training shall 
be provided at the time of authorization 
of each vendor and not less frequently 
than annually thereafter. 

(i) For retail vendors, training shall 
include, but need not be limited to: 
Varieties of foods authorized by the 
State agency; minimum varieties and 
quantities of food which must be 
stocked by vendors; procedures for 
transacting food instruments at the time 
of purchase; submission of food 
instruments for payment; the vendor 
sanction system; the vendor complaint 
process; stipulations of the vendor 
contract or agreement; and overcharge 
collection procedures.<¢ 

(2) When vendor training is delegated 
to the local agency, the State agency 
shall provide training ta local agency 
staff on effective vendor training 
methods » and shalt implement a 
system of quality control to ensure that 
adequate training is being provided to 
vendors. 

(3} The State or local agency shall 
have sole discretion to determine the 
date, time, and place of all training, 
except that a vendor shall have at least 
one opportunity to: attend training on an 
alternate date established by the State 
or local agency. The State agency shall 
ensure that the content of training is 





documented and that each vendor signs 
and dates a receipt for training. 

(4) The State agency shall disqualify 
or not authorize a vendor who fails to 
attend training at the originally 
scheduled or alternate time and place. 

(h) High-risk identification and 
monitoring of vendors. The State agency 
shall be responsible for designing and 
implementing a system for monitoring 
vendors within its jurisdiction. The State 
agency may delegate part of the 
monitoring process to local agencies or a 
contractor only if an adequate 
mechanism for State agency supervision 
and training is described in its State 
Plan. State agencies operating a retail 
food delivery system shall comply with 
the following monitoring requirements: 

(1) State agencies with 50 or more 
authorized vendors as of October | of 
each fiscal year shall: 

(i) Identify high-risk vendors using, at 
a minimum, the criteria outlined by FNS 
in its instructions to State agencies for 
the annual summary of the results of 
vendor monitoring mandated in 
paragraph (h)(3) of this section. FNS will 
not change these criteria more 
frequently than once every two years 
and will provide advance notification of 
changes one year prior to 
implementation. The State agency may 
identify highrisk vendors using criteria it 
has developed in conjunction with those 
mandated by FNS; 

(ii) Ensure that compliance buys or 
inventory audits are conducted on a 
minimum of 10 percent of the number of 
vendors authorized by the State agency 
as of October | of each fiscal year. The 
State agency shall ensure that buys or 
audits are conducted for all high-risk 
vendors up to the 10-percent minimum, 
except that the State agency may waive 
a compliance buy or audit on a high-risk 
vendor when 10 percent or fewer of its 
vendors have been identified as high- 
risk if it documents that the vendor is 
not, in fact, abusing the Program; that 
the vendor is under investigation by the 
Food Stamp Program; or that some 
compelling reason exists for not 
conducting a buy or audit. 

{A) If more than 10 percent of the 
State agency's total vendor population is 
identified as high-risk, and the State 
agency has decided to restrict 
compliance buys and inventory audits to 
10 percent of its vendors, the State 
agency shall prioritize such vendors so 
as to perform buys or audits on those 
determined to have the greatest 
potential for abuse. 

(B) In the event that application of the 
criteria stipulated under the authority of 
paragraph (h)(1)(i) of this section results 
in the identification of fewer than 10 
percent of that State's vendors, or if 


fewer than 10 percent of the vendors 
thus identified will be subject to testing 
under paragraph (h)(1)(ii) of this section, 
the State agency shall randomly select 
additional vendors upon which to 
conduct compliance buys or inventory 
audits sufficient to meet the 10-percent 
minimum. 

(2) State agencies with under 50 
authorized vendors as of October | of 
each fiscal year shall either comply with 
the vendor monitoring requirements of 
paragraph (h)(1) of this section or 
annually conduct routine monitoring 
visits on a random selection of at least 
10 percent of the number of vendors 
authorized as of October 1 of each year, 
and shall in addition implement a 
system which identifies high-risk 
vendors and ensures on-site monitoring 
and further investigation and 
sanctioning of such vendors as 
appropriate.« 

(3) A summary of the results of vendor 
monitoring for each fiscal year 
containing information stipulated by 
FNS shall be submitted annually to FNS 
by February 1 of the following fiscal 
year. Plans for improvement in the 
coming year shall be included in the 
State Plan, in accordance with the 
requirements of § 246.4(a)(14){iv) of this 
part. 

(4) The following information and 
activity, at a minimum, shall be 
documented during routine monitoring 
visits: The name and address of the 
vendor; the name(s) of the person(s) 
performing the visit; the date of the visit; 
the name{s) of vendor staff interviewed; 
a review of cashier procedures for 
transacting food instruments, variety 
and quantity of WIC foods in stock, 
shelf prices (unless the vendor's prices 
for WIC foods are established by 
contract with the State agency), and 
food instruments on hand during the 
visit; discussion with vendor staff of the 
procedure for reporting problem 
participants and problem food 
instruments; and the nature of any 
problems detected during the visit and 
an indication of how the vendor plans to 
correct them, including timeframes for 
corrective action and signature of 
reviewer. 

(5) The following shall, at a minimum, 
be documented for all compliance buys: 
The name and address of the vendor; 
the name(s) of the investigator(s); the 
date of the compliance buy; a 
description of the cashier involved in 
each transaction; a description of the 
types, quantities, and shelf prices and 
prices charged for each item purchased; 
and the final disposition of all items as 
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either destroyed, donated, provided to 
other authorities, or kept as evidence. 


* * * * * 


(j) Vendor and participant sanctions. 
(1) The State agency shall establish a 
system of Program sanctions for 
vendors. In retail food delivery systems, 
subject to the conditions established in 
paragraph (j)(3) of this section, this 
system shall include, but need not be 
limited to: 

(i) Single-Instance Violations. A 
minimum three-year and maximum six- 
year disqualification of a vendor for the 
first occurrence, and permanent 
disqualification for the second 
occurrence, of any of the following: 

(A) Claiming reimbursement for the 
sale of an amount of a specific food item 
which exceeds the vendor’s documented 
inventory of that food item for a 
specified period of time; 

(B) Exchanging cash or credit for a 
WIC food instrument; 

(C) Receiving, transacting and/or 
redeeming WIC food instruments 
outside of authorized channels; 

(ii) Multiple-Instance Violations. A 
minimum three-year and maximum six- 
year disqualification for any 
combination of three instances of the 
following violations within a 12-month 
period, and permanent disqualification 
for any additional three instances of the 
following violations within a 12-month 
period: 

(A) Documented acceptance of a WIC 
food instrument from an unauthorized 
person; ; 

(B) Exchange of a non-food item for a 
WIC food instrument as documented by 
a compliance buy; 

(C) Charging a WIC customer more for 
food than non-WIC customers or 
charging a WIC customer more than the 
current shelf price or, if applicable, the 
contract price, as documented by a 
compliance buy; and 

(D) Charging for a food item not 
received by the WIC customer or for a 
food or a quantity of a food provided in 
excess of that listed on the food 
instrument, as documented by a 
compliance buy. 

(iii) When a vendor or current 
employee whose responsibilities include 
handling WIC food instruments, owner, 
officer, director, or partner has been 
convicted, whether by verdict or plea, of 
a business-related crime, the vendor 
shall be disqualified for as long as the 
convicted individual maintains his or 
her association in any of the above 
capacities with the vendor except that, 
when the crime is also a WIC violation, 
the disqualification period, established 
under paragraphs (j)(1)(i), (ii), (vi) or 
(j)(2) of this section shall remain in 
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effect for the stipulated length of time 
even if the convicted individual’s 
association with the vendor is 
terminated. In addition, if the convicted 
individual subsequently becomes 
associated with any other authorized 
vendor, that vendor shall also be 
disqualified for as long as the individual 
maintains his or her association in any 
of the above capacities with the vendor. 
(If any such person associated. with the 
vendor applies for authorization, the 
vendor will be denied as established 
under paragraph (e)(3){iii) of this 
section.) 

(iv] When a vendor itself has been 
convicted of a business-related crime 
(whether by verdict or plea). committed 
while the vendor was authorized under 
the Program, the vendor shall be 
permanently disqualified. 

(v). Disqualification of a vendor if the 
Food Stamp Program has withdrawn the 
authorization of the vendor due to. 
Program abuse, disqualified the vendor, 
or imposed a civil money penalty on the 
vendor. WIC disqualifications which are 
based on Food Stamp Program 
disqualifications. or withdrawals of 
authorization shall be applied for a 
period of time at least equivalent. to that 
of the Food Stamp Program action, and 
need not be concurrent with the period 
covered by the Food Stamp Program 
action. A WIC disqualification which is 
based on a Food Stamp Program civil 
money penalty shall be applied for not 
less than one year. In cases in which the 
Food Stamp Program violation is also a 
criminal conviction, the disqualification 
periods established in paragraph 
(j)(1)(iii) of this section shall apply. For 
vendors. disqualified from the WIC 
Program based on a Food Stamp 
Program civil money penalty, the State 
agency shall, in addition to complying 
with the requirements of paragraph 
(h)(3} of this section, document its 
determination that participants will 
have access to the am 
notwithstanding the disqualification. 

(vi) Disqualification of a retail vendor 
which chronically overcharges the 
Program, otherwise improperly redeems 
food instruments as established in 
paragraph (q)(5} of this section, or fails 
to-remit payment for such food 
instruments upon request. 

(2) In establishing additional 
disqualification periods for retaif 
vendors either for violations not listed in 
paragraph (j}(1)(i} of this section or for a 
combination of less than three instances 
of the multiple-instance violations listed 
in paragraph (j)(1)(ii] of this section in a 
12-month period, the State agency may 
impose at a maximum a three-year 
disqualification. 


(3) Prior to disqualification of a 
vendor, the State agency shall ensure 
that participant access to authorized 
foods continues to be provided. The 
State agency shall have sole authority. to 
determine all issues of participant 
access relative to. vendor 
disqualifications. The State agency shall 
consider the affect of participant access 
when determining what sanctions to 
apply to violative vendors. When timely 
disqualification action is not taken 
against a violative vendor because 
participants would not have access to 
authorized foods, the State agency shall 
impose a monetary sanction against the 
vendor, document in its files the date it 
completed the record of evidence of the 
violation{s} sufficient to require 
disqualification, and within 12 months of 
that date, disqualify the vendor. During 
the period preceding disqualification, 
the State agency shall either authorize 
another vendor or vendors in the area or 
develop an alternate means of food 
delivery for the area. 

(4} The State agency not accept 


. voluntary withdrawal of the vendor 


from the Program as an alternative to 
disqualification, but shall enter the 
disqualification on the record 
notwithstanding the vendor's voluntary 
withdrawal. 

(5} The State agency shall provide 
adequate procedures for a vendor to 
appeal disqualification from 
participation under the Program as 
specified in § 246.18 of this part. 

(6) The State agency may take 
action against vendors in addition to 
disqualification, such as claims for 
overcharges or otherwise improperly 
redeemed food instruments, monetary 
sanctions, and the penalties outlined in 
§ 246.23 of this part in case of deliberate 
fraud. The State agency may also take 
such action against vendors when the 
vendor is not required to be disqualified. 

(7) The State agency shalt establish 
procedures designed ta contro! abuse by 
participants and their parents, 
guardians, caretakers, or other 
authorized proxies. Participant and 
proxy abuse includes, but is not be 
limited to, dual participation as defined 
in: § 246.2 of this part; intentionally 
making a false or misleading statement 
or intentionally misrepresenting, 
concealing or withholding facts to 
obtain benefits; sale of supplemental 
foods or food instruments to, or 
exchange with, other individuals or 
entities; réceipt from food vendors of 
cash or credit toward purchase of 
unauthorized food or other items of 
value in lieu of authorized supplemental 
foods; and physical abuse, or threat of 
physical abuse, of clinic or vendor staff. 
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» The State agency shall establish | 
sanctions for abusive participants, and 
participants. with abusive proxies. 
Sanctions may, at the discretion of the 
State agency, include disqualification 
from the Program for a period up to one 
year, except that, when participants or 
their proxies do-not return the value of 
improperly redeemed benefits requested 
by the State agency, the participant 
shall be disqualified for the sum of one 
year plus. the additional number of 
months after their reapplication 
necessary for the State agency to recoup 
the value of the improperly received 
benefits. The State agency shall give an 
adult participant and parent or guardian 
of an infant or child participant full 
opportunity to appeal a disqualification 
as set forth in § 246.9:of this part. 

(8} The State agency shall, as 
appropriate, refer vendors and 
participants who abuse the Program to 
Federal, State or local authorities for 
prosecution under applicable statutes. 

(k) Control of food instruments. » The 
State agency shall develop minimum 
standards for ensuring the security of 
food instruments, Verification of 
Certification cards, and other documents 
which generate benefits. at local 
agencies and clinics from. the time such 
documents are created or received by 
the State agency to the time of issuance 
to participants at local agencies and 
clinics. These standards shall, at a 
minimum, include maintenance by the 
local agency of perpetual inventory 
records. of receipt of food instruments 
and Verification of Certification cards 
from the State agency and, if applicable, 
distribution to clinics; monthly physical 
inventory of instruments and 
Verification of Certification cards on 
hand by the local agency and, if 
applicable, clinics, and reconciliation of 
perpetual and physical inventories; and. 
maintenance of all such documents 
under lock and key by the local agency 
and clinic, except for supplies needed 
for immediate use.< 

» {m} Disposition of food instruments. 
The State agency shall idenvify the 
disposition of all food instruments as 
issued or voided, and as redeemed or 
unredeemed. Redeemed food 
instruments shall be identified as lost, 
stalen, expired, or duplicate, and as 
matching or not. matehing valid issuance 
and enrallment recards. This process 
shall be performed within 150 days of 
the first valid date for participant use af 
the instruments and shall be conducted 
in accordance with the financial 
management requirements of § 246.13 of 
this part. » The State agency shall 
annually report to FNS the level of 
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compliance it has achieved with these 
requirements, including the disposition 
of each food instrument issued, an 
explanation of redeemed food 
instruments that do not match issuance 
and enrollment masterfile records, and 
the State agency's plans for corrective 
actions, if appropriate. The State agency 
shall be subject to claims as outlined in 
§ 246.23(a)(4) of this part for redeemed 
food instruments which do not meet the 
conditions established in this paragraph. 

(n) Recipients of food instruments. (1) 
A State agency which uses a retail 
purchase or home delivery system shall 
provide participants or their proxies 
with food instruments to be redeemed 
for authorized foods and shall ensure ~ 
that the participant.or proxy: 

(i) Signs for receipt of food 
instruments, except as established in 
paragraph (q)(8) of this section; and 

(ii) Signs each food instrument at the 
time it is exchanged for authorized 
foods. in retail systems, the participant 
shall sign the food instrument after the 
vendor has entered the purchase price of 
the WIC foods on the food instrument. 

(2) State agencies which establish a 
direct distribution system for food 
delivery shall ensure that each 
participant or proxy signs for receipt of 
supplemental foods. 

(3) The State agency shall establish 
uniform procedures which allow proxies 
designated by participants to act on 
their behalf. In determining whether an 
individual participant should be allowed 
to designate a proxy or proxies, the local 
agency or clinic shall consider whether 
adequate measures can be implemented 
to provide nutrition education and 
health care referrals to that participant. 

(p) Conflict of interest. The State 
agency shall ensure that no conflict of 
interest exists between p the State 
agency and any vendor, or between 


any local agency and any vendor under ~ 


its jurisdiction. 

(q) » Retail purchase and home food 
delivery systems. Retail purchase food 
delivery systems are systems in which 
participants obtain supplemental foods 
by submitting a food instrument to a 
local retail outlet. Home food delivery 
systems are systems in which 
companies under contract or agreement 
with the State agency deliver food to the 
residences of participants. within 
specified geographical areas and at 
specified prices. All retail purchase and 
home delivery systems shall meet the 
following requirements, except as 
noted: 

(1) The State agency shall use uniform 
food instruments in each food delivery 
system within its jurisdiction. The State 


agency is responsible for the design and 
printing of the uniform food instruments, 
and their serialization. 

(2) Each food instrument shall clearly 
bear on its face the following 
information: 

(i) The first date on which the food 
instrument may be used by the 
participant to obtain supplemental 


foods. 

(ii) The last date by which the 
participant may use the food instrument 
to obtain supplemental foods. This date 
shall be a minimum of 30 days from the 
date specified in paragraph (q)(2)(i) of 
this ‘section or, for the participant's first 
month of issuance, it may be the end of 
the month or cycle for which the food 
instrument is valid. Rather than entering 
a specific expiration date on each 
instrument, all instruments may be 
printed with a notice that the participant 
must transact them within a specified 
number of days after the first date on 
which the instrument may be used. 

(iii) An expiration date by which the 
vendor is required to submit the food 
instrument for payment. This date shall 
be no more than 90 days from the date 
specified in paragraph (q)(2)(i) of this 
section. If the date is less than 90 days, 
then the State agency shall ensure that 
the vendor is able to submit food 
instruments for redemption within the 
required time limit without undue 
burden. This date may otherwise be 
printed as being no more than 90 days 
after the date in paragraph (q)(2)(i) of 
this section. 

fiv) A unique and sequential serial 
number. 

(v) At the discretion of the State 
agency, a maximum purchase price 
which is higher than the price of the 
food for which it will be used, but low 
enough to be a reasonable protection 
against potential losses of funds. When 
the maximum value is shown, the space 
for the actual value of the supplemental 
foods purchased shall be clearly 
distinguishable. For example, the words 
“actual amount of sale” could be printed 
larger and in a different area of the food 
instrument than the maximum value. 

(vi) A signature space so that the 
participant or authorized proxy may 
sign the food instrument at the time it is 
redeemed for authorized foods. 

(3) For retail: delivery vendors, the 
State agency shall implement 
requirements to ensure that, when the 
food instrument is transacted, the actual 
purchase price of the supplemental 
foods is entered by the vendor on the 
food instrument prior to signature by the 
participant or authorized proxy.< 

(4) The State agency shall implement 
procedures to ensure that every 
redeemed food instrument can be 
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identified to the vendor which redeemed 
the food instrument. Each individual 
vendor in a chain participating in the 
Program shall be separately identified. 
For example, the State agency may 
require that all authorized vendors 
stamp their names on all redeemed food 
instruments prior to submission. 

(5) The State agency shall establish 
procedures to ensure the propriety of 
redeemed food instruments. 

»(i) The State agency shall design 
and implement a system to identify 
overcharges on redeemed food 
instruments through statistical analysis 
not less frequently than quarterly and 
shall either: 

(A) Offset future payments, or initiate 
collection action, within 90 days of the 
date of detection; or 

(B) Conduct a compliance buy or 
inventory audit within 180 days of the 
date of detection. 

(ii) Subject to the conditions 
established in paragraph (j)(3) of this 
section, the State agency shall disqualify 
vendors which chronically overcharge’ 
or chronically redeem food instruments 
containing errors described in paragraph 
(q)(5){iii) of this section. 

(iii) The State agency shall design and 
implement a system of review of food 
instruments to detect errors, including, 
» for retail purchase systems, < at least 
purchase price missing, mand for both 
retail and home delivery systems < 
participant signature missing, vendor 
identification missing, redemption by 
vendor outside of the valid date», and 
altered prices, food quantities, and 
dates.<¢q The State agency shall 
implement procedures to reduce the 
incidence of errors, where possible. 

(iv) The State agency may collect 
from a retail or home delivery vendor 
the entire redemption value of food 
instruments identified as containing an 
overcharge, error, or as otherwise 
improperly redeemed. 

(v) When payment for a food . 
instrument is denied or delayed, or a 
claim for reimbursement is assessed, the 
affected vendor shall have an 
opportunity to correct or justify the 
overcharge or error. For example, if the 
actual price is missing, the vendor may 
demonstrate what price should have 
been included. If the State agency is 
satisfied with the correction or 
justification, it shall provide payment, or 
adjust the payment or claim to the 
vendor accordingly. ; 

(vi) If a claim is assessed against-a 
vendor after the problem food 
instrument has been paid, the State 
agency may offset future payments to 
the vendor for the amount of the claim. 
If a State agency chooses to utilize this 
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option, it shall include a provision to 
this effect in its vendor agreement, in 
accordance with paragraph (f) of this 
section. 

(6) With justification and 
documentation, State agencies may 
reimburse vendors for food instruments 
submitted after the expiration date. If 
the total value of the food instruments 
submitted at one time exceeds $200.00, 
reimbursement may not be made 
without the approval of the FNS 
Regional Office. 


(7) The State agency shall ensure that 
no more than a three-month supply of 
food instruments is issued to any 
participant at one time and that 
nutrition education and health services 
are frequently made available to the 
participant. 

(8) To ensure that nutrition education 
and health services are frequently 
available to participants, FNS 
recommends that, wherever feasible, 
participants personally obtain their food 
instruments from the local agency. 
However, the State agency shall develop 
guidelines for the delivery of food 
instruments to participants through 
means other than direct pick-up, such as 
through the mailing of food instruments. 


(i) Food instruments may be mailed or 
otherwise delivered to participants on a 
local agency-wide basis only if 
approved by the State agency, on the 
basis of hardships which may be 
encountered by the target population of 
the local agency such as seasonally 
inclement weather. 

(ii) A local agency may mail, or 
otherwise deliver, food instruments to 
an individual on the basis of difficulties 
of the participant and his or her 
designated proxy in obtaining the food 
instruments, for reasons such as illness, 
imminent childbirth, or difficulty of 
access to the local agency. If the initial 
hardship is resolved, the mailing or 
other delivery of the food instruments 
shall be discontinued. 

(9) Systems for home delivery of food 
shall provide for procurement of 
supplemental foods in accordance with 
246.24, which may entail measures such 
as the purchase of food in bulk lots by 
the State agency and the use of 
discounts that are available to states. 
The selection of home delivery vendors 
that are given exclusive contracts to an 
area shall conform to requirements of 7 
CFR part 3016-4. State agencies which 
choose to select vendors through a 
competitive sealed-bid procedure shall 
conduct such procedures in compliance 
with § 246.24 of this part and 7 CFR part 
»> 3016-4. 


* * * * * 


(Please note: Comments will be 
accepted on the entire text of the 
amendments printed below.) 

7. In § 246.13, paragraph (h) is revised 
to read as follows: 


§ 246.13 Financial management system. 
- * & * * 

(h) Adjustment of expenditures. The 
State agency shall adjust projected 
expenditures to account for redeemed 
food instruments and for other changes 
as appropriate. 


* * * * * 


8. In § 246.14, paragraph (e) is revised 
to read as follows: 


§ 246.14 Program costs. 


* * * * * 


(e) Recovery of vendor claims. The 
State agency shall retain funds collected 
by the recovery of claims assessed 
against vendors or funds not paid to 
vendors as a result of reviews of food 
instruments prior to payment. Funds 
recovered from vendors shall be used 
only for food costs, except as provided 
under § 246.16 of this part. 

9. In § 246.16, paragraph (k) is 
amended by removing the words “and 
§ 246.14(e) of this part.” 

10. In § 246.18: 

a. Paragraphs (a)(2) and (a)(3) are 
redesignated as (a)(3) and (a)(4) and a 
new paragraph (a)(2) is added; 

b. The introductory text of paragraph 
(a), paragraphs (a)(1), (a)(4) as 
redesignated, the introductory text of 
paragraph (b), and paragraphs (b)(7) and 
(b)(9) are revised; 

c. Paragraphs (c) and (d) are 
redesignated as (d) and (e), and a new 
paragraph (c) is added. 

The revisions and addition read as 
follows: 


§ 246.18 Administrative appeal of State 
agency decisions. 

(a) Requirements. The State agency 
shall provide a hearing procedure 
whereby a vendor or local agency may 
appeal actions cited in paragraph (a) (1) 
and (2) of this section, respectively. 

(1) The right of appeal for a vendor 
shall be granted: When a vendor is not 
selected for authorization (except in a 
standard sealed-bid competitive 
procurement and when a vendor 
submits an application outside the 
timeframes during which applications 
are being accepted and processed as 
established by the State agency under 
authority of § 246.12(e)(6) of this part); 
when, during the course of the contract 
or agreement, a vendor is disqualified; 
or when a vendor receives a monetary 
sanction. Expiration of a contract or 
agreement with a food vendor shall not 
be subject to appeal. Disputes regarding 
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food instrument payments and claims 
for reimbursement against vendors shall 
not be subject to appeal, but shall be 
handled pursuant to the procedure set 
forth in § 246.12(q)(5)(v) of this part. 

(2) The right of appeal for a local 
agency shall be granted: When a local 
agency's application to participate is 
denied or during the course of the 
contract or agreement, when a local 
agency is disqualified, or any other 
adverse action which affects 
participation is taken. Expiration of a 
contract with a local agency shall not be 
subject to appeal. 


* * * * * 


(4) The State agency may disqualify or 
impose a monetary sanction on a vendor 
after the 15-day advance notification 
period mandated by paragraph (b}(1) of 
this section has elapsed. In deciding 
whether or not to postpone such action 
until a hearing decision is rendered, the 
State agency shall consider participant 
access to authorized vendors and may 
consider other criteria it determines 
relevant. 

(b) Procedure. The State agency 
hearing procedure shall, at a minimum, 
provide the local agency or vendor with 
the following: 


* * * * * 


(7) The opportunity to examine the 
evidence upon which the State agency's 
action is based prior to the hearing, 
except as specified in § 246.26(e) of this 
part. 


* * * * * 


(9) Written notification of the decision 
concerning the appeal, within 90 days 
from the date of receipt of the request 
for a vendor hearing, and within 60 days 
from the date of receipt of the request 
for a local agency hearing by the State 
agency. 

(c} Abbreviated vendor appeal 
procedure. For appeals requested after 
the effective date of this regulation, the 
State agency may provide an 
abbreviated vendor appeal procedure, 
such as a desk review of documentation 
from the State agency and vendor, 
instead of the procedure required in 
paragraph (b) of this section for a 
disqualification action pursuant to 
§§ 246.12(j)(1) (iii), (iv), or (v) of this 
part. The offense(s) upon which the 
disqualification was based need not 
have occurred subsequent to 
implementation of this regulation in 
order to be subject to abbreviated 
appeal. 


11. In § 246.19, paragraphs (a)({2), 


(b)(2), and (b)(5)-(6), are revised to read 
as follows: 





§ 246.799 Management evaiuation and 
reviews. 


(a) «ete 

(2) The State agency shall submit a 
corrective action plan, inchiding 
implementation timeframes, within 60 
days of receipt of an FNS management 
evaluation report containing negative 
findings. 9f PNS determines through a 
management evaluation or other means 
that during a fiscal year the State 
agency has failed, without good cause, 
to demonstrate efficient and effective 
administration of its Program, or has 
failed to comply with its corrective 
action plan, or any other requirements 
contained in this part or the State Plan, 
FNS may withhold an amount up to 100 
percent of the State agency's 
administrative and program services 
funds, for that year. Upon correction of 
the deficiency by the State agency 
during the fiscal year, FNS will provide 
to the State agency the withheld funds 
for that fiscal year. 


* . * o * 


(b) * 2 ft 

(2) Monitoring of local agencies shall 
encompass, but need not be limited to, 
evaluation of management, certification, 
nutrition education, civil rights 
compliance, accountability, financial 
management systems, and food delivery 
systems. If the State agency delegates 
any of the vendor management 
responsibility established in § 246.12[e), 
(g) and (h) of this part to the local 
agency, it shall evaluate the local 
agency's effectiveness in carrying out 
these responsibilities 


* = * = * 


(5) FNS may require the State agency 
te. conduct in-depth reviews of specified 
areas of local agency operations, to 
implement a standard form er protocol 
for such reviews, and to report the 
results to FNS. No more that two such 
areas will be stipulated _ FNS for any 
fiscal year. These areas will be 
announced by FNS at least six months 
before the beginning of the fiscal year. 

{6) The State agency shall require 
local agencies te establish management 
evaluation systems to review their 
operations and ‘these of associated 
clinics er contracters and shall require, 
within 45 days of written notification of 
deficiencies, a written corrective action 
plan which explains how all of the 
identified preblems will be addressed 
and stipulates timeframes for 
completion of each corrective action. 

12. In § 246.23, paragraphs (a)(4) and 
(c) are revised to read as follows: 


§.246.23 Claims and penalties. 
(a) * e¢ 


(4) FNS will establish a claim calla 
any State agency which has not 
accounted for the disposition of all 
redeemed food instruments and taken 
appropriate follow-up action on all 
redeemed food instruments which 
cannot be matched against valid 
issuance and certification records, 
including cases when the cause may be 
fraud, unless the State egency has 
demonstrated to the satisfaction of FNS 
that the State agency has: 

(i) Made every reasonable effort to 
comply with this requirement; 

fii) Identified the reasons for its 
inability to account for the disposition of 
each redeemed food instrument; and 

(iii) Provided assurances that, to ‘the 
extent considered necessary by FNS, it 
will take appropriate actions te improve 
its procedures. 

(c) Claims against participants. (1) If a 
State agency determines that food 
benefits have been improperly issued 
under the Program as the result of a 
participant, guardian, or caretaker 
intentionally making a false or 
misleading statement or intentionally 
misrepresemting, concealing, or 
withholding facts, the State agency shall 
recover, in cash, fram each such 
participant, parent, guardian, or 
caretaker the value of such benefits 
unless the State agency determines that 
the recovery would not be cost-effective. 
At a minimum, the State agency shall, in 
all such cases, issue a letter demanding 
repayment and indicating that, if the 
demand for repayment is not appealed 
or is unsuccessfully appealed, neither 
the participant, nor amy person on 
whose behalf the participant.or proxy 
may apply, will receive benefits under 
the Program until full restitution or 
recoupment has been accomplished. if 
the participant does not make restitution 
in response to this letter, the State 
agency shall weigh the cost of each 
subsequent action in the collection 
process against the amount to be 
recovered and take:such action until 
recovery is achieved or until the 
recovery process ceases to be cost- 
effective. The State agency shall 
maintain on file documentation of the 
disposition of all cases of improperly 
issued benefits. 

(2) FNS will assert a claim against the 
State agency for losses resulting from 
Program funds impreperly spent as a 
result of dual participation, if FNS 
determines that the State agency has not 
made a reasonable effort to identify and 
recoup the impreperly spent funds. 
Reasonable State agency effort shail 
include, but not be limited to: Quarterly 
identification of dual participation and 
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letters requesting repayment .as cia 
by paragraph (c)(1) of this section; 
disqualification of persons found to be 
simultaneously participating within WIC 
under two or more.certifications, or in 
WIC and the CSFP, from the duplicate 
certifications; and, to the extent that 
such action is cost- effective, collection 
of the cash value of benefits improperly 
issued. 

(3) The ‘State agency may delegate to 
its local agencies the responsibility for 
the collection of participant claims. 


* * * ~* * 


13. In § 246.26: 

a. The heading of paragraph {d) is 
revised; and 

b. New paragraph ({e) is added. 

The revision and addition read as 
follows: 


§ 246.26 ‘Other provisions. 


* * * * * 


(d) Confidentiality of participant 
information. * * * 

(e) Confidentiality of vendor 
information. {1} The State and local 
agency may release the following 
vendor information only to Federal 
authorities, other State agencies, law 
enforcement authorities, or its 
contractors when the State agency 
determines that they have a need to 
know, except.as provided under 
paragraph {e}{2) of this section: 

(i) Information gathered by a State or 
local agency during an on-site visit to 
the vendor, submitted by a vendor 
applying for Program authorization, or 
relative to an individual vendor's 
selection or non-setection for Program 
authorization; 

(ii) Information submitted by a vendor 
which is used in a State agency's high- 
risk identification system, and 
information gathered or developed by 
the State or local agency through vendor 
monitoring; 

(iii) Information generated by the 
State or lecal agency, or submitted by a 
vendor, regarding WIC redemptions; 
and, 

(iv) Information regarding procedures 
used by the State agency to identify and 
monitor high-risk venders, including but 
not limited to, techniques and specific 
criteria and the statistical methodology 
used to identify high-risk vendors, 
vendor monitering techniques and 
protocols, and the results of ‘the 
application of the State agency's high- 
risk identification system, such as the 
identities of vendors so identified. 

{2) The State agency shail, upon 
request, grant an appellant vendor 
access to 'the information described in 
paragraphs (e)(i)-{iii) of this section, 
excluding proprietary information about 
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other vendors and information about 
other vendors which would invade 
personal privacy, to the extent that such 
information is part of the evidence upon 
which the action under appeal is based. 
The State agency shall not disclose 
information described in paragraph 
(e)(1)(vi) of this section to appellant 
vendors. 

(3) The State agency shall not disclose 
the contents of Food Stamp Program 


application or other Food Stamp 
Program information furnished by firms, 
including information on gross sales and 
food sales volume and redemptions of 
coupons to anyone except for purposes 
directly connected with the © 
administration and enforcement of the 
Food Stamp Act and.Food Stamp 
Program regulations. Such purposes 
shall not exclude the audit and 
examination of such information by the 
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Comptroller General of the United 
States authorized by any other provision 
of law. 

Dated: December 13, 1990. 
Betty Jo Nelsen, 
Administrator. 
[FR Doc. 90-30177 Filed 12-27-90; 8:45 am] 
BILLING CODE 3410-30-M 








Friday, 
December 28, 1990 


Part V 


Department of 
Commerce 


National Oceanic and Atmospheric 
Administration 


15 CFR Chapter IX 


Natural Resource Damage Assessments; 
Advance Notice of Proposed Rulemaking 





53478 


DEPARTMENT OF COMMERCE 


AGENCY: National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 


ACTION: Advance notice of proposed 
rulemaking. 


summary: This notice is providing 
public notice that NOAA intends to 
develop proposed regulations pursuant 
to Section 1006 of the Oil Pollution Act 
of 1990. These proposed regulations will 
esiaulish procedures by which natural 
resources trustees may determine 
recoverable damages as compensation 
for injury, loss or destruction of natural 
resources as a result of a discharge of oil 
into or upon navigable waters, or upon 
adjoining shorelines or the exclusive 
economic zone as provided in the Oil 
Pollution Act of 1990. 

NOAA is in the process of gathering 
information on advanced and consistent 
methodologies for determining and 
quantifying injury to natural resources 
as a result of a discharge of oil and the 
best available procedures for 
establishing a monetary value as 
compensation for the loss of, injury to, 
or destruction of natural resources. 

In addition to consultation with other 
Federal agencies, as required by the Oil 
Pollution Act, NOAA is considering the 
use of a number of consultation groups 
consisting of representatives of 
organizations that have expertise and/ 
or an interest in the assessment process. 
These consultation groups will provide 
advice pertaining to the development of 
the assessment procedures. NOAA is 
also considering a series of public 
meetings or workshops in order to 
gather information to assist in the 
development of assessment procedures. 
NOAA recognizes that State and local 
governments, research institutions, 
organizations, individual citizens and 
other Federal agencies possess 
significant information and experience, 
which will aid in formulating an 
assessment process. NOAA welcomes 
all comments, recommendations, ideas 
and technical information concerning 
the process for establishing damage 
assessment procedures, the nature and 
extent of the damage assessment 
procedures and the technical and other 
information necessary to develop the 
procedures. 


DATES: Comments should be received no 
later than February 26, 1991. 
ADDRESSES: Written comments are to be 
submitted to Randall Luthi, c/o NOAA/ 
N/OMA, 6001 Executive Bouievard, 
room 323, Rockville, Maryland 20852. 
FOR FURTHER INFORMATION CONTACT: 
Randall Luthi, Office of General 
Counsel, NOAA, U.S. Department of 
Commerce, 14th St. and Constitution 
Ave., NW., Washington, DC. 20230, 
telephone (202) 377-1400. 
SUPPLEMENTARY INFORMATION: The Oil 
Pollution Act of 1990 (“Act”) provides 
for the prevention, liability, removal and 
compensation for the discharge of oil 
into or upon the navigable waters or 
adjoining shorelines or the exclusive 
economic zone. Section 1006(b) of the 
Act provides for the designation of 
Federal, State, Indian and foreign 
officials to act on behalf of the public as 
trustees for the Nation’s natural 
resources. In the event that natural 
resources are injured, lost, destroyed or 
the lost use of natural resources occurs 
as a result of a discharge of oil covered 
by the Act, these officials are authorized 
to assess natural resource damages 
under section 1002(b)(2)(A) of the Act, 
present a claim, recover damages as a 
result of injury to natural resources and 
develop and implement a plan for the 
restoration, rehabilitation, replacement, 
or acquisition of the equivalent of the 
natural resources under their 
trusteeship. 

Section 1006(e) provides that the 
President, acting through the Under 
Secretary of Commerce for Oceans and 
Atmosphere, shall promulgate 
regulations establishing procedures for 
the assessment of damages for injury to, 
destruction of, or loss of natural 
resources as covered by the Act. Natural 
resource damage assessments, 
conducted by the Federal, State or 
Indian trustees, in accordance with the 
procedures promulgated through the 
Under Secretary of Commerce, shall 
have the force and effect of a rebuttable 
presumption on behalf of the trustee in 
any administrative or judicial 
proceeding under the Act. Use of the 
sums recovered by the natural resource 
trustees shall be retained by the trustees 
in a revolving trust account, without 
further appropriation, for use only to 
reimburse or pay the costs incurred by 
the trustees in connection with the 
natural resource damage assessment 
and restoration process. 

In the promulgation of these 
regulations, the Under Secretary is to 
consult with the Administrator of EPA, 
the Director of the United States Fish 
and Wildlife Service and the heads of 
other affected agencies. Congress 


Federal Register / Vol. 55, No. 250 / Friday, December 28, 1990 / Proposed Rules 


directed that these regulations are to be 
promulgated not later than 2 years after 
the enactment of the Act, approximately 
August 18, 1992. 

The Agency is seeking contact with 
those who have experience in any facet 
of the task of promulgating these 
regulations. The agency's call for 
information may be grouped into three 
main areas: (1) The process for 
establishing assessment procedures; (2) 
the nature and extent of the procedures; 
and (3) the technical and other 
information necessary to develop the 
procedures. To aid respondents in 
focusing upon the issues, some 
discussion points are suggested below. 
They are intended to be examples of the 
kinds of issues that may be addressed 
by the rulemaking and are not intended 
to be exhaustive. 


I. Procedures for the Rulemaking 
Process 


The agency is requesting comments 
and suggestions concerning the actual 
process to be used during this 
rulemaking. In addition to the public 
notice, review and comment 
requirement of the Administrative 
Procedure Act, 5 U.S.C. 553, the agency 
seeks comments concerning the need 
and use of a number of consultation 
groups to offer advice and technical 
information concerning the content and 
nature of the regulations. These groups 
can consist of representatives of 
organizations that have a direct interest 
in the assessment process, including, but 
not limited to, the Federal response and 
trustee agencies, States, Indian tribes, 
industry, environmental organizations, 
natural scientists and economists. The 
consultation groups will represent a 
wide range of views and expertise. The 
use and structure of these consultation 
groups will depend largely upon the 
nature of the comments the agency 
receives, but the agency will consider 
the establishment of these groups and 
the development of a schedule that will 
keep these groups actively involved in 
the process. The agency is particularly 
interested in knowing of individuals 
and/or organizations that would be 
willing to participate in such a process. 
It will also be helpful to know if 
organizations representing similar 
interests will be willing to select one, or 
a small number of individuals, to 
elaborate their views. 

To facilitate public involvement in the 


_ process, the agency is also seeking 


comments concerning the use of public 
meetings or workshops. Comment is 

requested concerning the need for such 
meetings or workshops as well as their 
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timing, composition, nature and conduct. 
For example: 

—If such meetings are held, should 
they be used solely for information 
gathering, preparatory to the writing of a 
draft rule? 

—Should the meetings provide an 
opportunity, in addition to submitting 
written comments, to address a draft 
rule, after it is written by the agency. 

—Should such meetings or workshops 
prove feasible, where should they be 
conducted? 


Il. Nature and Extent of the Damage 
Assessment Procedures 


Section 1006(d) of the Act establishes 
that the measure of damages is the cost 
of restoring, rehabilitating, replacing, or 
acquiring the equivalent of the injured 
natural resource, plus the diminution in 
value of those natural resources pending 
restoration; plus the reasonable cost of 
assessing those damages. The agency 
seeks comment concerning the most 
accurate way to determine lost use 
value and the costs of restoring, 
rehabilitating, replacing or acquiring the 
equivalent in a natural resource damage 
assessment process. The conference 
report indicates that the procedures 
should be designed to simplify the 
trustees’ task of assessing and 
recovering the full measure of damages. 
See H.R. Con. Rep. No. 653, 10ist Cong. 
2d Sess. 109 (1990). In its efforts to 
establish a fair, yet simplified approach. 
to the assessment process, the agency 
requests comments concerning the use 
of a variety of assessment procedures, 
dependent upon the nature, extent and 
location of the spill. We seek comment 
concerning the use of a phalanx of 
procedures, including a schedule or 
table estimating damages based upon 
certain parameters of the spill, use of a 
computer model, or any other 
procedures appropriate for determining 
use value and restoration costs. 

The agency recognizes that there is a 
current set of natural resource damage 
assessment procedures, located at 43 
CFR part 11, that have been 
promulgated by the Department of the 
Interior. These regulations establish 
procedures for the assessment of 
damages for injuries to natural 
resources affected by a release of a 
hazardous substance or a discharge of 
oil. These regulations were formulated 


through a lengthy rulemaking procedure 
and are the current standard for damage 
assesezients. These regulations provide 
for simplified (through the use of a 
computer model) or full-field assessment 
procedures in the event of injury to 
natural resources. Comment is sought 
concerning their applicability, as 
modified by the court decisions of Ohio 
v. U.S. Department of the Interior, 880 
F.2d 432 (DC Cir. 1989) and Colorado v. 
U.S. Department of the Interior, 880 F.2d 
481 (DC Cir. 1989), to natural resource 
damage assessments conducted under 
the Act. 

In considering the possible use of 
various types of procedures: 

—What procedures and 
methodologies identified in 43 CFR part 
11, if any, should the agency adopt or 
modify for assessments conducted under 
this Act? 

—Should a preliminary hypothesis 
regarding the extent of injury be 
required prior to the initiation of an 
assessment process? — 

—If so, what thresholds should be 
established for determining the extent 
and nature of that injury? 

Comment is also sought concerning 
the role and cooperation of the Federal, 
State, Indian, foreign trustees, and the 
potentially responsible party during the 
response and assessment process. For 
example: 

—What should be the role of non- 
trustee agencies involved in the cleanup 
or response activities? 

—Should guidelines be developed for 
the designation of a lead natural 
resource trustee? 

—If so, what are the responsibilities 
of a lead trustee? 

—What should be the role of the 
potentially responsible parties in the 
assessment and restoration process? 
Comments are also sought concerning 
what additional factors should be 
addressed in this rulemaking. For 
example, it would be useful for the 
agency to know whether respondents 
feel it is necessary to define some of the 
key elements identified in the Act or 
essential to the natural resource damage 
assessment process, i.e., “restoration,” 
“rehabilitation,” “replacing,” “acquiring 
the equivalent of,” “initiate the 
assessment,” “grossly disproportionate,” 
“reasonable costs” and “rebuttable 
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presumption.” In addition, the agency 
would appreciate:knowing the 
respondent's views concerning whether 
the rule should address the judicial 
standards of causation and whether a 
court can review sufficiently a damage 
assessment process solely based upon 
the administrative record established 
during the assessment process. 


Il. Technical Information Necessary for 
the Rulemaking 


A rule of this magnitude requires the 
amassing of a great deal of technical 
information concerning all aspects of the 
assessment process, including, but not 
limited to, the characteristics and effects 
of types of oil upon various 
environments and upon natural 
resources. Information about not only 
the lethal effects of oil and its 
byproducts, but also the long-term, sub- 
lethal or chronic effects upon an 
ecosystem will be vital to this process. 
Since the assessment process is 
designed to establish a monetary figure 
(damages) as compensation for injury to 
natural resources, it will also be 
necessary to gather information 
concerning the technical feasibility of 
restoration of natural resources, how 
best to evaluate restoration 
methodologies and costs, and the 
current state of knowledge from the 
economic field in determining values for 
injured, lost or destroyed natural 
resources, including the availability of 
models for conducting damage 
assessments at particular locations. The 
agency requests that such available 
information be identified as well as 
information that is currently being 
studied or developed. It is hoped that 
this information concerning the 
assessment process will be provided 
from industry, public and private 
academic or research institutions and 
the general public. It would also be 
useful to the agency to know of 
individuals who have gained expertise 
in the areas covered by this rulemaking. 


Authority: Sec. 1006(e), Pub. L. 101-380. 
Dated: December 18, 1990. 
Thomas A. Campbell, 


General Counsel, National Oceanic and 
Atmospheric Administration. 


[FR Doc. 90-30375 Filed 12-27-90; 8:45 am] 
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DEPARTMENT OF LABOR 

Mine Safety and Health Administration 
30 CFR Part 100 

RIN 121S-AA49 


AGENCY: Mine Safety: and Health 
Administration (MSHA), Labor. 


ACTION: Proposed rule. 


SUMMARY: This proposal would revise 
the Mine Safety and Health 
Administration's (MSHA) existing 
procedures in 30 CFR part 100 for 
proposing civil penalties under the 
Federal Mine Safety and Health Act of 
1977 (Mine Act}. The proposal, which 
would update Part 100, is responsive to 
the Omnibus Budget Reconciliation Bill 
that became effective on November 5, 
1999. It reflects changes in inflation by 
including across-the-board increases for 
all categories of penalties. In addition, it 
includes penalty increases for a mine 
with an excessive history of violations. 
MSHA believes that these changes will 
more effectively induce mine operator 
compliance with MSHA's safety and 
health standards, thereby improving 
safety and health for miners. 


- DATES: Written comments must be 
submitted on or before March 1, 1991. 


ADDRESSES: Send written comments to: 
the Mine Safety and Health 
Administration, Office of Standards, 
Regulations andi Variances, Reom G31, 
Ballston Tower No. 3, 4015 Wilson 
Boulevard, Arlington, Virginia 22203. 
FOR FURTHER INFORMATION CONTACT: 
Patricia. W. Silvey, Director, Office of 
Standards, Regulations and Variances, 
MSHA, phene (703) 235-1918. 
SUPPLEMENTARY INFORMATION: 
L. Rulemaking History 

Under the Mine Act MSHA initially 
had two types of assessments: regular 
assessments and special assessments. 
Regular assessments were computer 
processed using a formula system 
whereby penalty points were computed 
and then converted to a dollar amount. 
This computation was based on the 
criteria in the Mine Act for the 
assessment of penalties. The criteria 
include mine and company size, history 
of violations, negligence, seriousness of 
the hazard, and good faith on the part of 
the mine operator to achieve 
compliance. Special assessments were 
processed manually for some types of 
violations that were of such a nature or 
seriousness that it was not possible to 


determine an appropriate penalty under 
the regular assessment formula. 

ir 1982, MSHIA revised its penalty 
regulation to include a $20 single penalty 
assessment for non-significant-and- 
substantial (non-S&S) violations that 
were timely abated (47 FR 22286). The ~ 
regular formula system addressed 
significant-and-substantial (S&S} 
violations and the special assessment 
system continued to deal with egregious 
violations. For regular assessment 
purposes, the history of violations was 
defined as the number of violations per 
inspection day (VPID). Single penalty | 
violations that were timely paid were 
not included in the history computation. 
Both single penalty assessments and 
regular assessments are calculated 
automatically by computer. 

On February 17, 1988; the Coal 
Employment Project amd the United 
Mine Workers of America (Coal 
Employment Project et ak. v. Dole} 
challenged the Secretary of Labor's: 
authority to assess a $20 single penalty 
for non-S&S violations that ave timely 
abated. On November 21, 1989, the 
United States Court of Appeals for the 
District of Columbia Circuit ordered 
MSHA to revise its civil penalty 
regulatians and to take immediate 
interiny steps te correct defects im the 
assessment system. The Court found 
unreasonable: (1) MSHA’s failure to 
take history specifically into.account in 
determining whether a violation 
quelifies for a $20 penalty; amd (2} 
MSHA’'s failure to include simgle penalty 
violations in the history computation 
under the regular assessment. The 
Court, therefore, remanded the record to 
MSHA to revise its regulations to 
comply with the Court’s order. The 
Court retained jurisdiction of the case to 
consider the issues after remand. 

In response to the remand,, MSHA 
published az interim final rule em 
December 29, 1989 (54 FR 53680}, that 
temporarily suspended the sentence im 
30 CFR 100.3{c) that excludes timely 
paid single penalty violations from an 
operator's history of violations: for 
regular assessment purposes: Thus, i 
calculating penalties proposed for S&S 
violations, MSHA now includes al? firal 
violations, both S&S and now-$&S, in an 
operator's history. 

The Agency also revised its policies 
by instructing MSHA enforcement 
personnel to review non-S&S&. violations: 
involving high negligence and an 
excessive history of the same type of 
violation for possible speciak 
assessment. MSHA had anticipated that 
while the interim provisions were in 
effect, the Agency would undertake 
rulemaking to develop a finakrufe, 
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thereby complying with the Court’s 
order. 

On April 12, 1990, the Court found that 
MSHA's “high negligence” requirement 
in its new assessment policy concerning 
non-S&§ violations was inconsistent 
with its November 21, 1989, order. 
Accordingly, the Court gave MSHA 45 
days to respond to the Court’s expressed 
concerns. On May 29, 1990, MSHA 
issued a program policy letter 
implementing a program of increased 
penalties for a mine with an “excessive 
history” of both S&S violations and non- 
S&S violations. This excessive history 
program has been integrated into 
MSHA’s overall enforcement strategy to 
help identify areas where additional 
enforcement actions might be 
warranted. It will also provide a more 
effective mechanism for inducing mine 
operator compliance with MSHA safety 
and health standards, thus providing 
increased safety and health for miners. 

On November 5, 1990, the Omnibus 
Budget Reconciliation Bill became 
effective and amended the Mine Act to 
increase the maximum civil penalty for 
a violation from $10,000 to $50,000. In 
addition, the maximum penalty for 
failure to correct a violation was 
increased from $1,000 to $5,000 per day. 


Il. Discussion of Proposed Rule 


This proposal includes across-the- 
board increases in the civil penalty 
program and addresses an excessive 
history program. In addition, it raises the 
issue of periodically increasing penalties 
to keep pace with inflation. 


A. Across-the-Board Increases 


MSHA’s proposed rule would retain 
the three methods for calculating 
penalties: single penalty, regular 
formula, and special assessments. 

Penalties associated with each of 
these methods have not been raised 
since the inception of this regulation. 
Consistent with the Budget 
Reconciliation Bill, the proposal 
includes a five-fold increase in the 
maximum civil penalty and across-the- 
beard increases for each penalty method 
te account for inflation and to induce 

mine operator compliance with 
safety and health standards. Under the 
proposal, the $20 single penalty would 
be increased to $50. 

MSHA also proposes across-the- 
board increases in its regular formula 
assessments. This would adjust the 
existing penalties for inflation. MSHA . 
believes that the decrease in the real 
dolfar value of the penalties due to 
inflation has reduced their impact as ait 
imeentive for operator compliance with 
MSHA safety and health standards. 
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MSHA, therefore, believes that 
increasing its penalty assessments will 
more effectively induce compliance and 
improve miner safety and health. The 
regular formula penalty table reflects 
significant increases in monetary 
penalties. At the same time, it is 
designed so that higher penalties will be 
assessed for the more serious violations 
occurring at larger companies, 
consistent with Mine Act statutory 
criteria for assessing penalties. For these 
same reasons, MSHA also proposes an 
across-the-board increase in its special 
assessments. 


B. Excessive History 


The proposal provides for increases in 
penalty assessments when the mine has 
an excessive history of violations. Under 
the proposal, excessive history is based 
upon two criteria: (1) A mine’s overall 
violation history under § 100:3(c)(1) 
based on the number of assessed 
violations in the preceding 24-month 
period; and (2) the mine’s number of 
repeat violations of the same standard 
in a preceding 12-month period. Only 
violations that are paid or finally 
adjudicated will be included in 
determining excessive history. Under 
the proposal, only citations and orders 
issued on or after January 1, 1991, wouid 
be used in determining excessive history 
under § 100.3(c)(2). The Agency would 
use the available history and repeat 
data after January 1, 1991, when 
determining excessive history until the 
full 24 months of history and 12 months 
of repeat data are collected. Complete 
data for determining excessive history 
would be available in 1993 and the rule 
would thereafter be applied accordingly. 

Over the last several months, the 
Agency has reviewed a number of 
options with respect to the precise 
numbers to be used in applying the 
criteria for determining whether a mine 
has an excessive history of violations. 
Based upon that review, which included 
complete 1989 violation data, the 
Agency issued a revised assessment 
policy on May 29, 1990, implementing an 
excessive history program for both S&S 
and non-S&S violations. Under that 
policy, excessive history is defined as 
either: (1) More than 1.7 violations per 
inspection day for mine operators or 
more than 40 violations for independent 
contractors; that is, 16 or more penalty 
points from Tables VI and VII of part 
100; or (2) mines having more than 10 
repeat violations of the same standard 
in the preceding year. Mines having a 
total of 10 or fewer assessed violations 
in a preceding 24-month period would be 
excluded from this computer-based 
excessive history determination. 
MSHA'’s district managers may continue 


to refer violations cited at these 
excluded mines for special assessment 
if, in their judgment, circumstances 
warrant special assessment. Both S&S 
and non-S&S final violations would be 
included in all these computations. In 
making excessive history 
determinations, the definition of 
excessive history set out in the MSHA 
policy would be applied to the general 
criteria in the proposal. 

In selecting this definition of 
excessive history, MSHA used both the 
most recent violation and enforcement 
data and the collective experience of its 
enforcement staff. The Agency wanted 
the criteria for excessive history to be 
broad enough to cover the varied 
conditions and circumstances in the 
mining workplace. For example, it had 
to be broad enough to assure that, as 
appropriate, hazards at both large and 
small mines were addressed. Further, it 
had to be sufficiently broad to reflect 
the many different hazards encountered 
in mining. The Agency believes that it 
has done this, both with the general 
criteria in the proposal and the more 
specific definition included in the May 
1990 policy letter. However, the Agency 
has proposed general criteria with 
respect to excessive history so that, as 
field experience is acquired, the Agency 
would have the flexibility to fashion an 
excessive history program which most 
appropriately and effectively induces 
compliance. Any such program would 
always be based on the general criteria 
in the proposal. The excessive history 
program will be integrated into MSHA's 
overall enforcement strategy. Field 
enforcement personnel will be using 
data gained from this program to 
identify areas where additional 
enforcement actions may be necessary. 
Increased assessments at mines with an 
excessive history of both S&S and non- 
S&S violations should serve as a more 
effective deterrent and help reduce the 
number of violations at those mines, 
thereby providing a safer and more 
healthful work environment. The 
Agency specifically seeks comment on 
this aspect of the proposal. 

Under the program policy letter 
criteria, an excessive history assessment 
is generated if a mine has a VPID that is 
greater than 1.7 or if a mine has more 
than 10 repeat violations of the same 
standard in the previous year. The use 
of VPID as a criterion is based on a 
determination that, all other things being 
equal, a greater number of citations 
indicates a more hazardous operation. 
Similarly, continual violations of the 
same standard indicate an absence of a 
commitment to miner safety and health, 
thereby creating a more hazardous work 


environment. The values for these 
criteria were selected so that the 
excessive history penalty would focus 
on mines that have high numbers of the 
types of violations that can lead to fires, 
explosions, and other types of major 
accidents with the potential to cause 
multiple fatalities and injuries as well as 
individual, serious injuries. These are 
the types of hazards for which MSHA 
issues a high percentage of its citations, 
and the use of VPID and the number of 
repeat violations are the best available 
criteria for MSHA to establish which 
mines are likely to be more hazardous 
mines. 

As the purpose of these citations is 
preventative in nature, there is not 
necessarily a directly proportional 
relationship between the injury rate and 
the number of violations. Nevertheless, 
MSHA reviewed its 1989 assessment 
data and found that the average injury 
rates for all mines that would have 
received an excessive history 
assessment under the program policy 
letter criteria were greater than the 
average injury rates for those mines that 
would not have received an excessive 
history assessment. With respect to the 
VPID criterion, the average injury rate 
for all coal-mines that had a VPID 
greater than 1.7 was 12.24 per 100 full- 
time employees (FTE) while the average 
injury rate for all coal mines that had.a 
VPID of 1.7 or less was 11.02 per 100 
FTE. For metal and nonmetal mines, the 
average injury rates were 9.12 per 100 
FTE for mines with a VPID greater than 
1.7 and 7.94 per 100 FTE for mines with a 
VPID of 1.7 or less. The same example is 
also seen with regards to an excessive 
history assessment based on numbers of 
repeat violations. The average injury 
rate for all coal mines with more than 10 
repeat violations was 15.48 per 100 FTE 
while the average injury rate for all coal 
mines with 10 or fewer repeat violations 
was 8.27 per 100 FTE. For metal and 
nonmetal mines, the average injury rates 
were 9.89 per 100 FTE for mines with 
more than 10 repeat violations and 7.84 
per 100 FTE for mines with 10 or fewer 
repeat violations. 

A review of the fiscal year 1989 
violation data also indicates that the 
standards most frequently cited are 
those designed to prevent the more 
serious accidents. Consequently, 
MSHA'’s selection of a VPID value 
greater than 1.7 and a repeat violation 
value of greater than 10 is targeted for 
mines that are likely to have a greater 
potential for a multiple fatality and 
injury accident or an accident involving 
a fatality or a serious injury. 

In coa! mining, for example, 24.6 
percent of all coal mine citations were 
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issued for violations of the following 
five underground coal standards: 9.1 
percent fer coal dust accumulation, 5.1 
percent for ventilation system and 
methane, 4.9 percent for permissible 
electric face equipment, 2.8 percent for 
machine and 2.7 percent for 
pretection from roof falls. Of these five 
standards, the first three directly relate 
to the prevention of fires and explosions 
in underground coal mines, the fourth 
standard relates to the prevention of, 
generally, severe individual injuries 
such as amputations and the fifth 
standard directly relates to the 
prevention of multiple fatality and injury 
accidents. 

In metal and nonmetal mining, 25.6 
percent of all metal and nonmetal mine 
citations were issued for violations of 
the following five surface metal and 
nonmetal standards: 12.6 percent for 
moving machine parts guarding, 3.9 
percent for machine guarding, 3.3. 
percent for grounding electrical circuit 
enclosures, 3.1 percent for keeping 
inspection and cover plates on electrical 
equipment, and 2.7 percent for insulation 
and fittings for power wires and cable. 
As fires and explosions are less of 2 
potential hazard in surface metal and 
nonmetal mines than in underground 
coal mines, citations of these five 
standards directly relate to the 
prevention of serious individual injuries 
due to violations of the machine 
guarding standards or electrical 
standards. 

The following discussion separately 
addresses the specific application of 
excessive history to regular 
assessments, to single penalty 
assessments, and to special 
assessments. 


Regular Assessments 


Violations assessed under the regular 
formula system which meet the 
excessive history criteria. would receive 


existing 
policy and the proposal, there are three 
progressive penalty increase levels of 20 
percent, 30 percent, and 40: percent 
based on 4 mine's history with respect 
to violations per inspection day (VPID) 
or repeat violations of the same 
standard. 

These three levels were chosen based 
on MSHA's assessment and 
enforcement data and the desire of the 
Agency to have these increases reflect 
meaningful differences in excessive 
history. 

They were also chosen in recognition 
of the fact that the excessive history 

program is computer driven and. histery 
is only one of the six criteria contained 
in the Mine Act related to the 


assessment of penalties. Further, where 
a mine has a particularly egregious 
history of violations, it will be subject to 
the special assessment provision of part 
100: Based upon 1989 violation: and: 
enforcement data, of the mines and 
violations that received regular 
assessments, § percent of the mines and 
23 percent of the violations would meet 
the excessive history criteria. This 
would include 9 percent of the: 
assessment coal mines and 7 percent of 
the assessed metal and nonmetal mines. 
Single Penalty Assessments 

Non-S&S& violations at mines. with 
excessive history would no longer be 
eligible for the single penalty 
assessment. Instead, these violations 
would receive a regular formula 
assessment. Based upon the previeusly 
referenced 1989 violation and 
enforcement data, of the mines and 
violations that received single penalty 
assessments, 7 percent of the mines and 
12 percent of the violations would meet 
the excessive history criteria. This 
would include 9 percent of the assessed 
coal mines and 6 percent of the assessed 
metal and non-metal mines. 


Special Assessments 


Violations processed: under the 
special assessment provision of Part 100 
that meet the excessive history criteria 
would receive an additional dollar 
amount to reflect the excessive history. 
Under the excessive history program. 
district managers may request a special 
assessment based upon a determination 
that (1} the penalty derived from the 
computer-based program is not 
sufficient to encourage compliance or (2) 
a mine has a violation problem even 
though it does not meet the excessive 
history criteria. Based upon 1989 
violation and enforcement data, of the 
mines and violations that received. 
special assessments, 13. percent of the 
mines and 20 pereent of the violations 
would meet the excessive history 
criteria. This would inelude 15 percent 
of the special assessed coak mines and 
11 percent of the special assessed metal 
and nonmetal mines. 

In summary, 18 percent of all. 
violations cited at 7 percent of all mines 
would meet the excessive history 
criteria. This represents 10 percent of 
the assessed coal mines and.7 percent of 
the assessed metal and nonmetal mines; 
and 15. percent of the assessed. 
underground mines and 6 percent of the 
assessed surface mines. Of the 7 percent 
of the mines affected, 43- percent are 
small mines and 57 percent are large 
mines. 
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C. Periodic Increases for inflation 


MSHA is also considering whether 
periodic inereases in penalties are 
necessary to assure that its penalty 
assessment schedules keep pace with 
inflation. MSHA. requests comment on 
this issue. 

Hi. Executive Order 12291 and 
Regulatory Flexdbility Act 

Executive Order 12291 requires that a 
regulatory impact analysis be performed 
for any regulation that would have a 
major impact on the economy. MSHA 
believes that this proposed regulation 
would not have a major impact on. the 
economy, and therefore, has. not 
prepared a preliminary regulatory 
impact analysis. On the basis of the 
currently available information, MSHA 
cannot precisely estimate what the 
impact of the proposal would be. As the 
Agency proceeds with rulemaking, 
MSHA. will develop more definitive data 
on the impact of the proposal. 

The Agency also determined: that the 
proposal will not have a significant 
impact on: a substantial number of small 
entities. Accordingly, a regulatory 
flexibility analysis is not required. 


IV. Paperwork Reduction Act 


This proposal dees not contain any 
information collection requirements 
subject to the Paperwork Reduction Act 
of 1980. 

List of Subjects in 30 CFR Part 100 
Mine safety and health, Penalties. 
Dated: December 21, 1990. 

Wittiam f. Tattersall, 

Assistant Seeretary for Mine Safety and 

Health. 

Therefore. it is proposed to amend 
part 100, subchapter P, chapter I, tithe 30. 
of the Code af Federal Regulations as: 
follows: 


PART 100—CRITERIA AND 
PROCEDURES FOR PROPOSED 
ASSESSMENT OF CIVIL PENALTIES. 


1. The authority citation for part 100 is 
revised to read as follows: 
Authority: 30 U.S.C. 815,820, and. 957. 


2. Section 100.3 is: amended by 
revising the last sentence of the 
conchiding text of paragraph (a); the text 
to paragraph (c) preceding the tables, 
andi paragsaph (g} to read as follows: 

§ 100.3 Determination of penalty amount; 
reguiat assessment. 

(a) en 

Where appropriate, this penalty 
amount wilt be adjusted for 
demonstrated good faith in accordance 
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with § 100.3(f) or for excessive history in 
accordance with § 100.3(c). 


* * * * * 


PENALTY CONVERSION TABLE—Continued 


(c) History of previous violations. (1) 
Overall history is based on the number 
of assessed violations in a preceding 24- 
month period. Only violations that have 
been paid or finally adjudicated will be 
included in determining history. The 
history of previous violations may 
account for a maximum of 20 penalty 
points. For mine operators, the penalty 
points will be calculated on the basis of 
the average number of assessed 
violations per inspection day (VPID) 
(Table VI). For independent contractors, 
penalty points will be calculated on the 
basis of the average number of 
violations assessed per year at all 
mines. 

(c)(2) Excessive history shall be based 
on overall history from § 100.3(c)(1) and 
the number of repeat violations of the 
same standard in a preceding 12-month 
period. Only violations that are paid or 
finally adjudicated will be included in 
determining excessive history. Mines 
having 10 or fewer assessed violations 
in a preceding 24-month period will be 
excluded from any excessive history 
determination. Only citations and orders 
issued on or after January 1, 1991 shall 
be considered in determining excessive 
history under this paragraph. 


* * * * * 


(g) Penalty conversion table. The 
following penalty conversion table shall 
be used to convert the accumulation of 
penalty points to the appropriate 
proposed monetary assessment. 


PENALTY CGNVERSION TABLE 


a a rt cadtayinmascshigindsiecicniaeeeis 
Points Penalty 


PENALTY CONVERSION TABLE—Continued 


3. Section 100.4 is revised to read as 
follows: 


§ 100.4 Determination of penalty; single 
penaity assessment. 

An assessment of $50 may be imposed 
as the civil penalty where the violation 
is not reasonably likely to result in a 
reasonably serious injury or illness, and 
is abated within the time set by the 
inspector. If the violation is not abated 
within the time set by the inspector, the 
violation will not be eligible for the $50 
single penalty and will be processed 
through either the regular assessment 
provision (§ 100.3) or special assessment 
provision (§ 100.5). If the violation meets 
the criteria for excessive history under 
§ 100.3(c}(2), it will not be eligible for the 
$50 single penalty and will be processed 
through the regular assessment 
provision (§ 100.3) using only the overall 
history computation under § 100.3(c)(1). 


[FR Doc. 90-30472 Filed 12-27-90; 8:45 am] 
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Guide to 
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in the Code of 
Federal Regulations (CFR) 


GUIDE: Revised January 1, 1989 
SUPPLEMENT: Revised January 1, 1990 


The GUIDE and the SUPPLEMENT should 
be used together. This useful reference tool, 
compiled from agency regulations, is designed to 
assist anyone with Federal recordkeeping 
obligations. 

The various abstracts in the GUIDE tell the 
user (1) what records must be kept, (2) who must 
keep them, and (3)-how long they must be kept. 

The GUIDE is formatted and numbered to 
parallel the CODE OF FEDERAL REGULATIONS 
(CFR) for uniformity of citation and easy 
reference to the source document. 

Compiled by the Office of the Federal 
Register, National Archives and Records 
Administration. 


Order from Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, DC 20402-9325. 


Superintendent of Documents Publication Order Form 


Order Processing Code: *6788 Charge your order. @ 
It’s easy! ny 
To fax your orders and inquiries. 202-275-0019 


EI YES * please send me the following indicated publication: 
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L] VISA or MasterCard Account 


re CLLELELIUELEL LET Ed 


(City, State, ZIP Code) . i Thank you for your order! 
(Credit card expiration date) 


(Daytime ta including area code) 
(Signature) 


4. Mail To: Superintendent of Documents, Government Printing Office, Washington, DC 20402-9325 
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prociamations or Executive orders, the 
codified text presents the amended version 
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without having to “reconstruct” it through 
extensive research. 

Special features include a comprehensive 
index and a tabie listing each proclamation 
and Executive order issued during the 
1945-1989 period—atong with any 
amendments—an indication of its current 
status, and, where applicable, its location in 
this volume. 


Published by the Office of the Federal Register, 
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Washington, DC 20402-9325 


iencandeaiseiin Superintendent of Documents Publications Order Form 
*6661 Charge your order. Gay 
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Please Cheese Method of Payment: 
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